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SUMMARY

MCl WorldCom largely agrees with the Commission's tentative

conclusion that it should modify the bundling restrictions to

allow interexchange carriers to bundle CPE and enhanced services

with their interstate, interexchange services. However, given

the ease with which the lLECs' market dominance in local services

could be exploited through the bundled offering of monopoly local

services ~9mpetitive CPE and enhanced services, ILECs and

their long distance affiliates should be prohibited from bundling

CPE or enhanced services with local services.

The Commission's bundling restrictions originated in the

Computer II proceeding. The Commission explained that the

bundling of CPE with regulated telecommunications services could

restrict customer choice and retard the development of a

competitive CPE market. The Commission recognized, however, that

there may not be any anticompetitive effects from bundling "[if]

the markets for components of [a] commodity are workably

competitive." ThUS, the rationale for the prohibition against

bundling CPE and telecommunications services implicitly rested on

carriers' market power in regulated services.

In the Interexchange Notice, the Commission tentatively

concluded that the CPE unbundling rule should be eliminated for

interstate, interexchange services, "due to meaningful economic

competition" in both the CPE and interstate, interexchange

service markets. The Commission's tentative conclusion is

clearly correct, for both CPE and enhanced services. Any attempt
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by a nondominant IXC to force a customer to accept a bundle that

she would not otherwise want will be unsuccessful, as customers

can easily find alternative separate sources of supply of CPE,

enhanced services and interexchange services at competitive

prices.

ILECs, on the other hand, are overwhelmingly dominant in the

local service market, and such market power could easily be

exploited--~p.ndlingtheir monopoly local services with

competitive CPE and enhanced services. Such bundling would

enable ILECs to subsidize the provision of CPE and enhanced

services with monopoly local service profits and would facilitate

strategic pricing of discounted bundled offerings to favored

large customers. Such cross-subsidization is an even greater

threat in the case of enhanced service bundling, since the

operational overlap between basic and enhanced services invites

cost misallocation. ILECs should therefore be prohibited from

bundling local service with CPE or enhanced services.

Similarly, although ILEC long distance affiliates are not

dominant in interexchange services, they could exploit the ILECs'

market power in local services through targeted discounts for

packages of long distance, local services, CPE and enhanced

services. The ILEC affiliates' market power in local services,

derived from their unique relationship with the ILECs, will

enable them to subsidize strategic pricing in bundled offerings

inclUding local services. Such monopoly subsidized bundling will

also allow ILEC affiliates to gain an advantage over unaffiliated
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IXCs, which lack the monopoly earnings necessary to subsidize the

provision of competitive product or services.

Adding to the anticompetitive potential of ILEC long

distance affiliate bundles of interexchange and local services,

together with CPE and enhanced services, is the monopoly subsidy

arising from ILEC access charges that is reflected in ILEC

affiliates' long distance charges. While inflated ILEC access

charges ar..,.pecessary component of almost all IXC interexchange

charges, for ILEC long distance affiliates, ILEC access charges

represent merely an internal accounting transaction. Thus a

tremendous profit is built into ILEC affiliate long distance

rates, which provides a funding pool that can be used to

subsidize the provision of other products, including CPE and

enhanced services, and thereby to fund strategic pricing with a

view toward stifling local competition.

Furthermore, to the extent that it might otherwise be

possible to detect an ILEC affiliate's failure to properly impute

access charges and other costs in setting its interexchange

rates, the addition of CPE and enhanced services to ILEC

affiliate bundles of long distance and local services would

render such detection virtually impossible. The ease of cross

subsidization, and the increased risk of undetected predation

resulting from a more complex bundle, require that CPE and

enhanced services be excluded from any ILEC affiliate bundle of

local and long distance services.

Allowing IXCs and CLECs to bundle, while prohibiting ILECs
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and lLEC affiliates from bundling CPE or enhanced services with

local services, would not place any carrier at a disadvantage and

would be pro-competitive. As is the case with independent lXCs,

CLECs have no market power in the local service market and

therefore cannot harm competition by bundling their local

services with CPE or enhanced services. Accordingly, the

unbundling rules should be eliminated for CLEC local services for

all of the~, reasons given for the elimination of the rule as

to all lXCs other than lLEC long distance affiliates offering

packages of interexchange and local services. Given the lLECs'

overwhelming dominance in the local services market, and the

daunting economics of local service competition, the inability to

bundle local services with CPE and enhanced services could not,

as a practical matter, significantly disadvantage lLEcs vis-a-vis

CLECs offering bundled packages of local service and CPE or

enhanced services. Furthermore, such bundling could give CLECs a

foot in the door, especially in the hard-to-crack residential

local service market.

The Commission should also clarify the nature of the

bundling to be allowed for enhanced services. MCl WorldCom

proposes that lXCs be permitted a greater degree of enhanced

service bundling than simply the bundling that is inherent in the

provision of any interexchange enhanced service. lXCs should

also be permitted to bundle any interexchange enhanced service

with interexchange basic services other than the interexchange

basic transmission that underlies the interexchange enhanced
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service.

with regard to whether the basic service portion of a

bundled offering should still be offered separately on an

unbundled, tariffed basis if the rules are eliminated, such a

requirement is unnecessary. If the Commission's Detariffing

Order is upheld on appeal, the issue will be moot. If the

tariffing of interexchange services continues, the issue will

still be ~Jn many situations, as the most practical way to

bundle is simply to offer a discount off the tariffed rate for

the interexchange service portion of the bundle. Even aside from

those situations, the intense competition that characterizes the

interexchange and enhanced service and CPE markets ensures that

consumers will have choices of bundled and unbundled services and

products at competitive prices.

With regard to the issue concerning the allocation of

revenues from bundled offerings for universal service fund (USF)

contribution purposes, such allocation should not raise any

significant obstacles to modification of the unbundling rules.

The charge for a typical bundled offering will simply be the sum

of a stated discount off the tariffed rate for the basic service

portion of the bundle plus the contractual charge for the CPE or

enhanced service. The USF contribution for such a bundle would

be the discounted charge for the volume of service used by a

particular customer. Similarly, modification of the unbundling

rules should not affect the Part 68 rules or the Mall-carrier"

rule.
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Introduction

MCI WorldCom, Inc., by its undersigned attorneys, submits

these comments in response to the Further Notice of Proposed

Rulemaking (Further Notice) in the above-referenced dockets

seeking comments on the Commission's review of the rules

requiring the unbundling of customer premises equipment (CPE) and

enhanced services from regulated telecommunications services. 1

As explained herein, MCI WorldCom largely agrees with the

Commission's proposal to dispense with these rules in the

interexchange market. The one exception should be in the case of

interexchange affiliates of incumbent local exchange carriers

(ILECs), whose unique relationship to the ILECs requires that the

bundling restrictions be retained where such affiliates include

local services in their bundled offerings. Those restrictions

FCC 98-258 (released Oct. 9, 1998).
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should also be retained for the ILECs themselves in their

provision of local exchanqe service.

As recited in the Further Notice, the bundling restrictions

originated in the Computer 112 proceeding. The Commission

adopted a rule requiring all common carriers to sell or lease CPE

separate and apart from their requlated communications services

and to off~fE solely on a derequlated, non-tariffed basis. 3

This rule was codified at 47 C.F.R. S 64.702(e). The Commission

explained that the bundling of CPE with regulated

telecommunications services could force customers to purchase

unwanted CPE in order to obtain necessary transmission services,

thus restricting customer choice and retarding the development of

a competitive CPE market. 4

Only a carrier possessing market power in the bundled

service, of course, could impose such a forced choice on the

customer, and the Commission recognized that there may not be any

anticompetitive effects from bundling "[i]f the markets for

o

, Amendment Qf Section 64.702 of the Commission's Rules
and Regulations, 77 FCC 2d 384 (1980) (Computer II Final
Decision), mQd. on reconsideration, 84 FCC 2d 50 (1981) (Computer
II RecQn. Order), mod. on further reconsideration, 88 FCC 2d 512
(1981), aff'd sub nom. Computer and Communications Industry
Ass'n. v. ~, 693 F.2d 198 (D.C. Cir. 1982) (~), cert. denied,
461 U.S. 938 (1983).

Decision,

4

Decision,

Further Notice at ! 11, citing Computer II Final
77 FCC 2d at 496.

Further NQtice at ! 11, citing Computer II Final
77 FCC 2d at 443 n. 52.

MCI WORLOCOM. INC. COMMENTS NOVEMBER 23, 1998
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components of [al commodity are workably competitive."5 Thus,

the rationale for the prohibition against bundling CPE and

telecommunications services implicitly rested on carriers' market

power in regulated services. This made sense at the time, since

almost all telecommunications services were provided on a

monopoly or quasi-monopoly basis. Although "specialized

carriers" ..PQji~sing no market power, such as MCI, had begun to

offer interexchange and other services on a competitive basis,6

the Commission drew no distinctions based on market power in the

formulation or application of the rule.

Computer II also set forth the "basic service"/"enhanced

service" dichotomy -- which is parallel to the

"telecommunications service"{"information service" dichotomy under

the Telecommunications Act of 19967
-- and held that carriers

"that own common carrier transmission facilities and provide

enhanced services .•. must acquire transmission capacity pursuant

to the same prices, terms, and conditions reflected in their

tariffs when their own [common carrier transmission] facilities

5

6 Computer II Final Decision, 77 FCC 2d at 468-69.

7 Further Notice at , 32. The terms "basic" and
"enhanced" will be used interchangeably with "telecommunications"
and "information," depending on the statutory or regulatory usage
relevant to the discussion. Generally, where either terminology
would fit the context, the "basic/enhanced" rubric will be used,
following the practice in the Further Notice.

MCI WORLDCOM INC. COMMENTS NOVEMBER 23. 1998



-4-

are utilized [in the provision of their enhanced services] ...8

This unbundling requirement has been interpreted subsequently to

mean that "carriers that own common carrier transmission

facilities and provide enhanced services must unbundle basic from

enhanced services and offer transmission capacity to other

enhanced service providers under the same tariffed terms and

condition~Jrwhich they provide such services to their own

enhanced service operations."9 This unbundling rule has never

been codified. 10

In the Interexchange NQtice,ll the commissiQn tentatively

concluded that it should mQdify the CPE bundling restrictiQn tQ

allQw nondominant interexchange carriers (IXCs) to bundle CPE

with their interstate, dQmestic, interexchange services. The

CQmmission noted that bundling may benefit consumers and prQmote

cQmpetitiQn, as long as the markets for the components of the

bundle are sUbstantially competitive. The Commission tentatively

B Computer II Final Decision, 77 FCC 2d at 475.

9

10

11

Further Notice at ! 33 (quoting Independent Data
CommunicatiQns Manufacturers Ass'n. Inc. Petition for Declaratory
Ruling and American Telephone and Telegraph Company Petition for
DeclaratQry Ruling, 10 FCC Rcd 13717, 13719 (1995».

The Commission also never explicitly required that the
provision of enhanced services always be "separate and distinct
from prQvisiQn Qf commQn carrier cQmmunicatiQns services" as it
did in the case of CPE. 47 C.F.R. § 64.702(e).

Notice of Proposed Rulemaking, Policy and Rules
Concerning the Interstate. Interexchange Marketplace.
Implementation Qf SectiQn 254(g) Qf the CQmmunications Act of
1934. as amended" 11 FCC Rcd 7141 (1996) (subsequent history
omitted).

MCI WORLDCOM. INC. COMMENTS NOVEMBER 23. 1998
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concluded that, in light of the development of substantial

competition in the markets for CPE and interstate, interexchange

services, it was unlikely that nondominant interexchange carriers

could engage in the type of anticompetitive conduct that led the

commission to prohibit such bundling. The Further Notice points

out that the Commission has previously determined that the CPE

market is._~ptitive and that the interstate, domestic,

interexchange market is SUbstantially competitive. 12 AT&T raised

the issue of whether the enhanced service unbundling rule should

also be modified for the same reasons. 13

I. THE CPE UNBUNDLING RULE SHOULD BE MODIFIED FOR IXCs

A. Because of the Intense competition in the Interexchange
Service and CPE Markets, Elimination of the CPE
Unbundling Rule for IXCs Would be Pro-Consumer

The Further Notice seeks comment on the tentative conclusion

stated in the Interexchange Notice -- namely, whether the CPE

unbundling rule should be eliminated for interstate, domestic,

interexchange services, M'due to meaningful economic competition'

in both the CPE and interstate, domestic, interexchange

markets."14 With the exception of one anomalous situation, to be

discussed below, the Commission's tentative conclusion is clearly

correct.

12

13

14

In addition to the mUltiple citations in the Further

Further Notice at , 12.

~ at ! 34.

~ at ! 13 (quoting 47 U.S.C. § 161).

MCI WORLOCOM. INC COMMENfS NOVEMBER 23. 1998



15

16

17

-6-

Notice, there is substantial economic evidence confirming the

intensely competitive nature of the interexchange market. 15 As

the Commission pointed out in the WQrldCQID Merger Order,

competition with AT&T has continued tQ grQW since AT&T was

declared nondominant in 1995. 16

The Further Notice points Qut that the Independent Data

CQmmunica~~ManufacturersAssQciatiQn (lOCKA) has argued that

even an IXC withQut market pQwer might have the ability tQ fQrce

consumers Qf its interexchange services tQ purchase CPE frQm the

same IXC. with one exception, to be discussed below, it is

difficult to see how that could be done, hQwever, given the

intensely competitive nature Qf the interexchange and CPE

markets. As the CQmmission explained in the CQmpetitive Carrier

Bulemaking,17 nondQminant IXCs -- which are nQW all IXCs -- are

See, e.g., Declaration of Robert Hall at ~~ 120-81,
Exhibit E to Comments of MCI Telecommunications Corp.,
AgplicatiQn Qf BellSQuth CQrpQratiQn. et al .. fQr PrQvisiQn Qf
In-RegiQn, InterLATA Services in LQuisiana, CC DQcket NQ. 98-121
(filed Aug. 4, 1998).

ApplicatiQn of WQrldCom, Inc. and Mcr CQmmunicatiQns
corpQration fQr Transfer Qf CQntrQI Qf Mcr CQmmunications
corpQratiQn tQ WQrldCom, Inc. at ! 40, CC DQcket No. 97-211, FCC
98-225 (released Sept. 14, 1998).

Policy and BuIes Concerning Rates for Competitive
CommQn Carrier Services and Facilities Therefor, CC Docket No.
79-252, Notice of Inquiry and PrQposed Rulemaking (CQmpetitive
Carrier Notice), 77 FCC 2d 308 (1979); First Report and Order
(Competitive carrier First Report), 85 FCC 2d 1 (1980); Further
Notice of Proposed Rulemaking, 84 FCC 2d 445 (1981); Second
Further Notice of Proposed Rulemaking, 47 Fed. Reg. 17308 (1982);
Second RepQrt and Order (Competitive carrier Second Report), 91
FCC 2d 59 (1982), recon. denied, 93 FCC 2d 54 (1983); Third
Report and Order (Competitive Carrier Third Report), 48 Fed. Reg.

MCI WORLDCOM. INC. COMMENI'S NOVEMBER 23, 1998
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not able to Kforce" consumers to do anything, given the choices

that are now available. If an IXC were to attempt to induce

customers to purchase CPE from it by requiring such purchases as

a condition of taking the IXC's interexchange service or by

offering a discount on the CPE only to customers of its

interexchange service, customers could easily find alternative

separate .~~s of supply of both CPE and interexchange services

at competitive prices. Whatever pricing advantage an IXC could

offer by selling service and CPE at a bundled discounted price

would have to be cost-related -- and therefore not harmful to

competition -- or the IXC could not profitably offer such a

bundled discount in the long run. 18

To the extent that IXCs are in a better position than

manufacturers to offer such bundles, such an advantage should not

have any impact on the vigor of competition in the CPE market.

Now that AT&T has sold its equipment manufacturing operations,

there is no IXC in a position to favor its own equipment through

46791 (1983); Fourth Report and Order (Competitive carrier Fourth
Report), 95 FCC 2d 554 (1983), vacated, AT&T v. FCC, 978 F.2d 727
(D.C. Cir. 1992), cert. denied, MCl Telecommunications Corp. v.
~, 113 S. ct. 3020 (1993); Fourth Further Notice of Proposed
RUlemaking, 96 FCC 2d 1191 (1984); Fifth Report and Order
(Competitive carrier Fifth Report), 98 FCC 2d 1191 (1984); Sixth
Report and Order (Sixth Report), 99 FCC 2d 1020 (1985), vacated
sub nom., MCl TeleCOmmunications Corp. v FCC, 765 F.2d 1186 (D.C.
Cir. 1985).

See Competitive carrier Notice, 77 FCC 2d at 334-38 at
" 46-54; competitive Carrier First Report, 85 FCC 2d at 20-22,
30-33 at " 55-59, 88-96; Competitive carrier Fourth Report, 95
FCC 2d at 557-62, " 6-12.

Mel WORLOCOM INC. COMMENTS NOVEMBER 23.1998
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bundling. Moreover, IXCs are not in a position to "play

favorites" in determining which CPE manufacturers to deal with in

any way that would injure competition in the CPE market. If an

IXC were to team with one manufacturer for reasons other than

cost and quality, it would simply end up handicapping itself in

competing with other IXCs' bundled offerings. Any injury to the

CPE mark~~~ would be short-lived. Similarly, an IXC could

not impede competition in the CPE market by "locking in"

customers through the use of long-term contracts and early

termination penalties. 19 "Locking in" only makes sense as an

anticompetitive strategy if there is some current advantage

derived from market power to be locked in beyond the point in

time where that advantage might otherwise be eroded. Since no

entity has any market power in interexchange services or CPE,

there is no anticompetitive advantage to be locked in through

long-term contracts. 20

19
~ Further Notice at ! 13.

20 Eastman Kodak Co. y. Image Technical Services, Inc.,
504 u.s. 451 (1992), cited by some parties as an illustration of
a firm's ability to lock in customers of a product in which it
has no market power, is inapposite here. ~ Further Notice at i
13 & n. 38. There, the Court held that summary jUdgment for
defendant was properly denied because of direct evidence that it
had raised prices and driven out competition in the service and
spare parts "aftermarkets" as a result of having locked in
customers by means of high initial equipment costs. 504 U.S. at
477-78. Here, there is no indication that any IXC could possibly
be in a position to charge higher prices for CPE -- or
interexchange services, for that matter -- as a result of having
locked in customers through long-term contracts and early
termination penalties.

Mel WORLDCOM. INC. COMMENTS NOVEMBER 23.1998
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The Further Notice requests comment on the contention that

eliminating the CPE unbundling rule is not necessary to benefit

consumers because the rule does not preclude IXCs from offering

the convenience of one-stop shopping for service/CPE packages; it

only prohibits bundled discounted pricing. 21 Although one-stop

shopping does provide convenience to consumers, the rule still

prevents I~Jrom passing along the cost savings resulting from

joint marketing and sales of services and CPE. Thus, elimination

of the rule would bring about benefits to consumers and more

vigorous competition in interexchange services and CPE.

Because of the absence of market power held by any entity in

the interexchange service or CPE markets, and the lack of

leverage in either of those markets that could be secured through

long-term contracts, bundling by IXCs could not violate Sections

201(b) or 202(a) of the Communications Act. As the Commission

explained in Competitive carrier, firms without market power will

not be able to charge excessive or predatory rates in violation

of Section 201(b) or price discriminate in violation of Section

202(a), due to the availability of alternatives at the

competitive market price.2~ Similarly, with one exception

discussed below, IXCs could not subsidize their provision of

21 Further Notice at , 14.

See Competitive carrier Notice, 77 FCC 2d at 334-38 at
" 46-54; Competitive Carrier First Report, 85 FCC 2d at 20-22,
30-33 at " 55-59, 88-96; Competitive Carrier Fourth Report, 95
FCC 2d at 557-62, " 6-12.
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equipment from the charges for interexchange service, as IOCMA

arques,23 since they will not be able to achieve supracompetitive

earnings in their services with which to subsidize their CPE. 24

lOCKA's assertion that an IXC M'could choose to make transmission

service available only to customers that agreed to obtain

carrier-provided CPE' .25 cannot alter this analysis, since such an

IXC would.~rdeprive itself of interexchange service customers

by doing so. Similarly, interexchange service price increases

could only harm an IXC charging higher than the market price.

B. Bundling CPE With Interexchange Services Would Not
Result in the Reregulation or Retariffing of CPE

The Further Notice also poses the question, initially raised

by lOCKA, of whether the bundling of CPE with interexchange

services would lead to the retariffing or reregulation of CPE,

since the Commission would have to ensure that a bundle of CPE

and interexchange transmission service complies with Title II

requirements. 26 It follows from the analysis set forth above,

however, that the bundling of CPE with interexchange services

should not create any such problems. Nondominant services are

23 Further Notice at , 18.

24 As will be explained below, ILEC long distance
affiliates are an exception to the general inability to generate
supracompetitive earnings in interexchange services.

25

26

Further Notice at , 16.

.Id... at , 17.

Mel WORLOCOM. INC COMMENTS NOVEMBER 23.1998
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not subject to any regulatory requirements that would bring about

the reregulation or retariffing of CPE. Nondominant carriers are

not required to sUbmit any cost justification for their rates,

which are presumed to be reasonable and nondiscriminatory.27 The

Commission therefore does nothing on an ongoing basis "to ensure

that ••• [nondominant carrier] regulated transmission offering[s]

comply wi~~tle 11"28 unless a complaint is filed challenging

such offerings. Indeed, the Commission has already determined in

the Detariffing Order that nondominant interexchange rates need

so little policing that they should not even be tariffed. 29

Whatever the outcome of the appeals of the Detariffing Order,

there is certainly nothing about bundled offerings that would

require the Commission to start taking action on an ongoing basis

to ensure compliance with Title II.

Moreover, assuming that IXCs continue to file tariffs --

once the appeals of the Detariffing Order, including any remand

proceedings resulting therefrom, are resolved -- it would be

feasible to tariff bundled offerings so as not to "retariff CPE."

See competitive carrier First Report, 85 FCC Rcd at 33-
35.

28 Further Notice at ! 17.

29 Second Report and Order, Policy and BuIes Concerning
the Interstate, Interexchange Marketplace, Implementation of
Section 254(g) of the Communications Act of 1934, as amended, CC
Docket No. 96-61, 11 FCC Rcd 20730 (1996), stay granted sub nom.
Ke! Telecommunications Co~oration V. FCC, No. 96-1459 (D.C. Cir.
Feb. 13, 1997), Order on Reconsideration, 12 FCC Rcd 15014
(1997), further recon. pending.
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For example, a tariff could recite the charges, terms and

conditions for a long distance service, setting forth all of the

information as to the service that typically appears in a tariff,

but also including a reference to a discount or credit that would

be available to customers taking unnamed CPE pursuant to a

separate contract. The tariff would thus reference the contract

governinq.~provisionof the CPE, without setting forth any of

the terms and conditions of the contract, which would only appear

in a separate document to be provided to the customer. Such a

reference would allow the carrier to offer the service and the

CPE for a discounted bundled price without in any way tariffing

the CPE.

If the Commission believes that the term "CPE" should not

even appear in the tariff, the tariff could refer to unnamed

"products," which would not necessarily have to be CPE. At the

same time, any concerns as to the possibility of an untariffed

rebate could be alleviated by requiring that the discount or

credit be graduated according to the value of the CPE or other

products purchased. In that way, the total charge for any given

amounts of tariffed services and untariffed products could be

known in advance, simply by consulting the tariff.

C. ILECs Should Not be Permitted to Bundle Mixed-Use CPE
with Local Services, and ILEC Affiliates Should Not be
Permitted to Include Local Services with Their Bundled
Offerings of Services and CPE

The Further Notice also raises issues concerning the

MCI WORLDCOM. INC. COMMENTS NOVEMBER 23. 1998



30

-13-

possible anticompetitive effects of allowing the bundling of CPE

with interexchanqe services by Bell Operating Company (BOC) and

other ILEC affiliates providing interexchange services, as well

as the bundlinq of CPE with local services by carriers offering

local and access services. The Further Notice points out that

the LEC Classification Order3o held the BOCs' and other ILECs'

long dist~,ffiliates to be nondominant in their provision of

in-region, interstate, interLATA services and suggests that any

bundling relief should therefore be extended to such

affiliates. 31

Generally, MCI WorldCom agrees that the nondominance of ILEC

long distance affiliates suggests that they may not be able to

force interexchange rates upward by reducing the supply of such

services or charge SUbstantially above the competitive market

price for such services. In that sense, they are nondominant,

and the Commission was probably correct in deciding not to impose

price cap rules and certain other aspects of dominant carrier

regulation on the ILEC affiliates' interexchange services. Those

affiliates, however, are in a different situation from

Regulatory Treatment of LEC Provision of Interexchange
Services Originating in the LEC's Local Exchange Area and Policy
and Rules Concerning the Interstate, Interexchange Market Place,
CC Docket Nos. 96-149, 96-61, Second Report in CC Docket No. 96
149 and Third Report and Order in CC Docket No. 96-61, 12 FCC Rcd
15756, 15802 (LEC Classification Order), Order on
Reconsideration, 12 FCC Rcd 8730 (1997), Order, DA 98-556 (reI.
March 24, 1998) (LEC Classification Partial stay Order), further
recon. pending.

31 Further Notice at , 24.
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independent IXCs, and those differences qirectly affect the

policies implicated by the unbundling rules. Since those

differences derive from the ILECs' market power in local exchange

services, it is first necessary to address the application of the

unbundling rules to ILEC local services.

ILECs clearly have an advantage derived from market power

that coul~~,xploited through the offering of local service and

mixed-use CPE (~, CPE used partly for interstate and partly

for intrastate communications) at a bundled price. There is

. still almost no competition in any category of local service. 32

Over two-and-a-half years after the enactment of the

Telecommunications Act of 1996, no BOC has yet made the showing

required by section 271(d) for entry into in-region long distance

service. The BOCs' and other ILECs' market dominance in local

services thus remains about what it was when Computer II imposed

See. e.g., WorldCom Merger Order at " 168, 170 & n.
465, 172, 183 (ILECs still dominant in both residential and large
business local service and access service markets, with 98.6% of
all local exchange and exchange access revenues); Further Notice
of Proposed Rulemaking at ! 51 & n. 151, Computer III Further
Remand Proceedings; Bell operating Company ProvisiQn Qf Enhanced
Services, CC DQcket No. 95-20, and 1998 Biennial Regulatory
Reyiew --Reyiew of Computer III and aNA Safeguards and
Reguirements, CC Docket No. 98-10, FCC 98-8 (released Jan. 30,
1998) (BOCs remain overwhelmingly dominant providers Qf local
exchange and exchange access services, accounting fQr about 99.1%
of the local service revenues in their service territories);
Memorandum OpiniQn and Order at ! 22, Application of BellSQuth
CQhPQration, et ale Pursuant tQ sectiQn 271 Qf the CommunicatiQns
Act Qf 1934. as amended, TQ PrQvide In-Region. InterLATA Services
In SQuth CarQlina, CC DQcket NQ. 97-208, FCC 97-418 (released
Dec. 24, 1997) (BellSouth's share Qf the lQcal service market in
SQuth Carolina is 99.8%).
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the unbundling rules on all carriers; time has stood still for

the lLECs. There is therefore no rational basis for altering the

unbundling rules for ILEC local services. 33

Moreover, such market dominance could easily be exploited by

bundling monopoly local services with competitive mixed-use CPE

in a number of ways. First, there is the problem identified in

computer II.~pereby customers are forced by bundling to take the

ILEC's CPE and/or the ILEC subsidizes the provision of CPE with

monopoly local service profits. 34 It might be argued that the

CPE market is intensely competitive and therefore could not be

harmed by such bundling, but the CPE market was competitive at

the time of computer II; indeed, that competition was itself the

rationale for the unbundling rule. 35 As will be discussed in

Part II below, the bundling of enhanced services with local

regulated services poses an even greater threat of this type of

competitive harm.

The second type of competitive harm threatened by the

bundling of CPE with ILEC local services is the use of strategic

pricing to stifle incipient local service competition. An ILEC

could use a bundled offering to avoid the constraints on

See. e.g., Greater Boston Teleyision Corp. y. FCC, 444
F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923
(1971) (agency must rationally justify any policy shift).

52.

34

35

See Computer II Final Decision, 77 FCC 2d at 443, n.

1d.&. at 443-47.
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customer-specific pricing otherwise imposed on regulated

services. Thus, a discounted bundled offering could be made to a

large customer that might be vulnerable to competitive LEC (CLEC)

competition without having to make the same offer to other

customers, even those who might be similarly situated. The ILEC

could choose to make available to other customers, who have no

competitiYAc~~ernatives,only the tariffed local service portion

of the bundled offering at a much less favorable rate. Used in

such manner, bundling could be a highly effective strategic

pricing tool in the hands of the ILECs to pick off CLEC

competition. Such strategies could be funded through the

monopoly earnings on the local service rates charged generally.

Since CLEC competitors have no monopoly captive rate base to fund

strategic pricing, they would not be in a position to respond,

particularly if they are contributing to the ILECs' subsidy pools

by reselling the lLEC's local services.

Similarly, assuming, without conceding, that BOC and other

ILEC long distance affiliates may offer bundled packages of

interexchange and local services,36 they should not also be

allowed to add CPE to the bundle. Although lLEC long distance

MCl WorldCom's predecessor, MCI Telecommunications
Corporation, has sought reconsideration of the decision in the
NQn-AccQunting Safeguards Order to allow the BOCs' section 272
affiliates to provide local as well as interLATA services.
ImplementatiQn Qf the NQn-AccQunting Safeguards of sectiQns 271
and 272 Qf the CommunicatiQns Act Qf 1934, as Amended, First
Report and Order and Further Notice of Proposed Rulemaking, 11
FCC Rcd 21905 (1996), reCQn. pending (subsequent history
omitted) •
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affiliates were found in the LEC Classification Order to be

nondominant in interLATA services, they could exploit ILECs'

market power in local services through targeted discounts for

packages of long distance, local services and CPE, whether the

affiliate was providing the local service through its own

facilities, or by means of UNEs purchased from the ILEC, or was

reselling_..t.tl~JLEC' s local service. 37

As MCI WorldCom's predecessors and other parties have

explained, in their comments supporting the CompTel et al.

request that ILEC affiliates providing local services also be

treated as ILECs, where an ILEC confers monopoly-derived benefits

on an affiliate that also provides local service, the affiliate

occupies the same market position as the ILEC itself and should

be treated as an ILEC, SUbject to the requirements of Section

251(c) of the Communications Act. To the extent that such an

affiliate is not treated as an ILEC, it will be able to combine

the market dominance of an ILEC in its provision of local service

with the freedom of an unaffiliated nondominant carrier. Its

Although the term MinterLATA" is not precisely
coterminous with Minterexchange," MinterLATA" will be used
throughout as a rough equivalent to "interexchange" where
reference is made to statutory provisions or commission orders
specifying MinterLATA" service or the context otherwise requires
such usage. ~ Public Notice, Petition for RUlemaking Filed, 12
FCC Rcd 6473 (1997) (Minterexchange" encompasses "interLATA" and
MintraLATA tOll"). The term Mlong distance" will also be used
generically to encompass both Minterexchange" and MinterLATA."
See LEC Classification Order at ! 5 n. 19 (Mlong distance" used
to refer to interLATA services provided by BOC affiliates and
interexchange services provided by IXCs).
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Mcompetitive LEC" status can easily be exploited as a technique

for the ILEC to avoid the strictures of section 251(C) entirely.

In effect, such an affiliate becomes an unregulated monopolist.

CSU Comments appended as Attachment A.) 38

Whatever decision the Commission ultimately reaches as to

the CompTel request or in other proceedings affecting the

regulato~;eptmentof an ILEC affiliate providing local

service, the marketplace advantages of such an affiliate should

at least be taken into account in reviewing the unbundling rules.

Where an ILEC affiliate is providing a package of long distance

and local services, it therefore should not be permitted to add

CPE to the bundle. Its market power in local services, derived

from its affiliation with and benefits from the ILEC, will enable

it to inflict the same types of competitive harms as the ILEC

itself, as discussed above, including cross-subsidization and

targeted pricing favoring large customers. BOCs will still

possess such market power in local services after they are

authorized to provide in-region, interLATA services under Section

271 of the Act, and the same bundling analysis therefore applies

to them.

Moreover, such monopoly-subsidized bundling will also allow

an ILEC affiliate to gain an advantage over unaffiliated IXCs

Comments of MCI Telecommunications Corporation,
Competitive TeleCOmmunications Association. et al., Petition On
Defining certain Incumbent LEC Affiliates As Successors. Assigns,
or Comparable Carriers Under Section 251(h) of the Communications
~, CC Docket No. 98-39 (filed May 1, 1998) (attached hereto).
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also selling packages of long distance and local services and

CPE. Unaffiliated IXCs have no dominance in any market and thus

lack the ability to subsidize the provision of any competitive

products or services with earnings from other services, since

they are all competitive.

Adding to the anticompetitive potential of ILEC long

distance afJJJjate bundles of interexchange and local services

and CPE is the monopoly subsidy arising from the ILECs' access

charges, which are reflected in their long distance rates. Based

on Regional Bell Operating Company (RBOC) and Commission data,

there can no longer be any doubt that ILEC interstate access

charges are vastly in excess of their costs, earning nearly 70

percent before interest, taxes, depreciation and amortization. 39

since ILEC access charges are a necessary component of almost all

IXC interexchange charges, the competitive interexchange market

price necessarily reflects ILEC tariffed access charges.

For ILEC long distance affiliates, however, ILEC access

charges represent merely an internal accounting transaction. On

a corporate-wide basis, the actual cost of access for ILEC long

distance services is only the cost incurred by the ILEC local

network in providing access to its long distance affiliate, not

the tariffed rate for access that is charged to other IXCs.

Thus, the ILEC affiliate's retail long distance charges reflect a

~ MCI WorldCom, Inc. Comments at 9-11 & n. 19, Access
Charge Reform. et al., CC Docket No. 96-262, et ale (filed Oct.
26, 1998) (MCI WorldCom Access Reform Comments).
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huge profit on the access portion of those charges -- a profit

that most unaffiliated IXCs cannot earn because they are still

paying inflated access rates to the ILECs, on whom they are still

dependent for access to over 98 percent of all subscriber

lines. 40

The tremendous profit reflected in ILEC affiliate long

distance r~~ resulting from the staggering earnings on the

access charges built into those rates, provides a funding pool

that can be used for anticompetitive purposes, including

subsidization of the provision of interexchange services and CPE

and strategic pricing of bundled offerings. As the Commission

explained in Computer II, bundling can be used "as an

anticompetitive marketing strategy, e.g., to cross-subsidize

competitive by monopoly services. "41 In this case, the cross-

subsidy is generated "upstream" by profits in the ILECs' monopoly

access services, which can be used to fund below-market prices

for bundled offerings including CPE and the ILECs' "downstream"

long distance services to favored large customers. Such bundled

pricing can be used to discipline competitors who try to match

the ILECs' bundled service/CPE prices without the benefit of

monopoly funding pools. The resulting price squeeze on IXCs

using ILEC access services to provide long distance services adds

40 .l.d.a.. at 9.

41 Computer II Final Decision, 77 FCC 2d at 443, n. 52.
~ Further Notice at , 18.
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another anticompetitive weapon to the ILECs' marketing of long

distance and local services and CPE. 42

ILECs typically argue that no such access-derived subsidy

pools exist, since every dollar of interexchange service sold by

an ILEC affiliate takes a dollar away from the ILEC's net access

revenue. In fact, however, an ILEC can maximize its total

profits b~~~cing the price of its interexchange service,

thereby increasing the demand therefor and, accordingly, for its

switched access services as well. 43 The most likely consequence

of such a strategy would be that total sales by competitive IXCs

would fall (because of the ILEC affiliate's capture of increased

market share) by less than the expansion of the ILEC's company-

wide access and interexchange revenues combined. As a result,

the ·opportunity cost" to the ILEC of forgone net access revenue

resulting from an increase in its own interLATA traffic would be

less than the markup over cost paid by IXCs for access. 44

The ILECs' high level of local and access service
earnings rebuts the standard ILEC argument that, due to price cap
regulation, they have no incentive to cross-subsidize using local
and access service earnings. The caps are so high, as
demonstrated by the high earnings, that there is no need to raise
local and access rates to subsidize competitive services and
products in order to strategically price bundled offerings; they
are already high enough to provide a substantial subsidy pool for
such purposes.

~ Jean Tirole, The Theory of Industrial Organization
69-72, Chapter 3 (1995).

~ Franklin M. Fisher, An Analysis of Switched Access
Pricing and the Telecommunications Act of 1996 at 8, attached to
Reply Comments of MCI Telecommunications Corp., Implementation of
the Local Competition Provisions in the Telecommunications Act of
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ILECs also argue that ILEC losses resulting from below

market pricing of service/CPE bundles could never be recouped

later, since the ILEC affiliates lack market power in

interexchange services. As explained above, however, ILEC

affiliates providing local services do enjoy market power in

those services, which could be brought to bear on the market for

bundled ~~pgs. Thus, the combination of ILEC long distance

and local services with CPE is an especially potent

anticompetitive cocktail that should remain prohibited.

Furthermore, the addition of CPE to an ILEC affiliate's

bundle of interexchange and local services can be used to

circumvent imputation requirements. To the extent that it might

otherwise be possible to detect an ILEC affiliate's failure to

properly impute access charges and other costs in setting its

interexchange rates, the addition of CPE to ILEC affiliate

bundles of long distance and local services would render such

detection virtually impossible. There might be some chance of

detecting and preventing a failure to impute costs for a bundle

of long distance and local services, since they are both

regulated, tariffed services, and the local service would

typically be purchased from the ILEC. As more products are added

to the bundle, however, particularly unregulated products, it

~, CC Docket No. 96-98 (filed May 30, 1996). Moreover, to the
extent that IXCs are using special access or CLEC services to
provide interexchange services, the ILEC affiliate's provision of
interexchange service using the ILEC's switched access service
will incur no such "opportunity costs." ~. at 7-8.
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becomes more difficult to measure the ILEC affiliate's true costs

and thus more difficult to detect a failure to impute and the

reSUlting predation. The ease of cross-subsidization, as

discussed above, and the increased risk of undetected predation

resulting from a more complex bundle, require that CPE be

excluded from any ILEC affiliate bundle of local and long

distance s~~es.

Finally, to the extent that BOCs or other ILECs manufacture

CPE, their inherent cost advantages will be magnified in offering

bundles of services and CPE. If an ILEC no longer has to

purchase CPE from a third party, its bundled offering costs both

diminish and become harder to detect, aggravating the cross

subsidy and predation potential of any such bundled offering,

especially where the same affiliate manufactures CPE and provides

long distance and local services. 45

D. Allowing IXCs and CLECs to Bundle, While Prohibiting
ILECs and ILEC Affiliates From Bundling CPE with Local
Services, Would Not Place Any Carrier at a Disadvantage
and Would be Pro-Competitive

Although the unbundling rules should remain in place for

ILEC local exchange services, whether sold by the ILEC or resold

or otherwise provided by an ILEC affiliate, there is no reason to

BOCs are permitted to manufacture CPE (and provide
local services) through the same Section 272 affiliate used to
provide in-region interLATA services. Non-Accounting Safeguards
Order at " 61, 312. MCI WorldCom's predecessor, MCI, has sought
reconsideration of the decision to allow the Section 272
affiliates to provide local services.
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maintain those restrictions on CLEC local services. As in the

case of IXCs unaffiliated with ILECs, CLECs have no market power

in the local service market and therefore cannot harm competition

in CPE, or in local services, by bundling their local services

with CPE. Accordingly, the unbundling rule should be eliminated

for CLEC local services for all of the same reasons given above

for the elim~ption of the rule as to all interexchange service

providers other than ILEC long distance affiliates offering

bundles including local services.

The Further Notice also raises a question as to whether ILEC

long distance affiliates would be at a competitive disadvantage

vis-a-vis IXCs offering packages of long distance and local

services and CPE if different unbundling rules were applied based

on ILEC affiliation. 46 It is difficult to see how ILECs or ILEC

affiliates could be placed at a competitive disadvantage or how

competition might be otherwise injured by the imposition of a

different unbundling regime on ILECs and their affiliates, at

least in the manner suggested in these comments.

First, as to the application of the unbundling rules to

local service providers, the ILECs are so overwhelmingly dominant

in the local service market, and the economics of local service

competition so daunting under current conditions,47 that an

46 Further Notice at " 27, 29.

47 Even the RBOCs now admit that, given the inadequate
discounts, competitive local service cannot be provided
economically via resale. ~ Application For Transfer of Control
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inability to bundle local services with CPE could not, as a

practical matter, significantly disadvantage ILECs vis-a-vis

CLECs offering bundled packages of local service and CPE. At the

same time, such bundling could give CLECs a foot in the door,

especially in the hard-to-crack residential local service

market. 48

The C9~~itiye Carrier rulemaking offers a useful

historical analogy here. For 15 years, from the Competitive

Carrier First Repore 9 to the AT&T Reclassification Order,50 AT&T

at 30, In the Matter of GTE corporation, Transferor, and Bell
Atlantic Co~oration, Transferee, For Consent to Transfer Qf
Control (filed Oct. 2, 1998). See also, MCI WorldCom Access
Reform Comments at 11-21; -Telecommunications (A Special Report):
Overview -- Out of the Loop: What ever happened to competition
for local phone service? It's simple economics," THE WALL STREET
JOURNAL, p. R6, Sept. 21, 1998 (resale discounts not sufficient
to allow CLEcs to cover costs profitably); "The Quiet war,"
DALLAS MORNING NEWS, Nov. 16, 1997 (ILEC per line charges to
CLECs higher than ILEC retail local service rates); "Stonewalling
Local Competition: The Baby Bell Strategy tQ Subvert the
Telecommunications Act of 1996," CONSUMER FEDERATION OF AMERICA,
January 1998, pp. 58-62, 93 (UNEs and lQcal resale improperly
priced) •

CLECs have such a small sliver of the local service
market, especially the residential segment, that they could be
relatively significantly benefitted by being allowed to bundle,
while not noticeably affecting the ILECs' relative share of the
local market. For example, a dOUbling of the current CLEC share
of the overall local service market, from less than two percent
to less than four percent, would reduce the ILEC share about tWQ
percent, leaving them with over 96 percent of the total, based on
current industry statistics. See, e.g., WorldCQm Merger Order at
" 168, 170 & n. 465, 172, 183.

4Y 85 FCC 2d at 22-23.

50 Motion of AT&T Corp. to be Reclassified as a Non
Dominant Carrier, 11 FCC Rcd 3271 (1996), reCQn. denied, FCC 97
366 (released Oct. 9, 1997).
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was subject to dominant carrier regulation, while resale carriers

and Mspecialized common carriers," such as MCI WorldCom's

predecessors, were treated as nondominant. 51 It is worth noting

that AT&T's dominant status, which sUbjected it to the full

panoply of Title II regulation, was based on its pre-divestiture

control of the local access facilities for over 80 percent of the

nation's .~~iber lines, its Moverwhelming" interexchange

market share Mand the current difficulties of entering this

market ..•. "52 Just as the dominant/nondominant scheme

facilitated, rather than harmed, the development of interexchange

competition, application of a different bundling regime to ILECs

and CLECs will facilitate the development of local competition,

given the advantages conferred on the ILECs by their market

dominance relative to CLECs. 53

Similarly, different unbundling rules for ILEC affiliates

and unaffiliated IXCs will spur, rather than inhibit, competition

in interexchange services and in the joint provision of

69.

51

52

Competitive Carrier First Report, 85 FCC 2d at 28 n.

.I.d.... at 23.

53 Allowing CLECs to bundle local services with mixed-use
CPE should not raise any jurisdictional issues not already
addressed when the unbundling rules were originally promulgated.
Precluding states from prohibiting such bundling by CLECs is no
different jurisdictionally from precluding states from allowing
such bundling by ILECs. To the extent that the Commission
intends to foster competition in the marketing of mixed-use CPE
by permitting bundling, state prohibition of the bundling of CPE
with local service would frustrate federal goals and thus should
be preemptible. See CCIA, 693 F.2d at 214-17.
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interexchange and local services. Under the rules that MCl

WorldCom is advocating, ILEC long distance affiliates would be

able to bundle CPE with interexchange services, just as

unaffiliated IXCs may do. The only difference that MCl WorldCom

proposes is that ILEC long distance affiliates could not add

local service to the bundle, whereas unaffiliated lXCs would be

allowed t~~o. For the reasons discussed above, the lLECs'

dominance of the local service market would make such bundled

offerings too risky for the viability of incipient local service

competition and the development of joint service competition.

Moreover, because of such dominance, a prohibition of such

bundling on the part of ILEC affiliates but not by lXCs would not

disadvantage the ILEC affiliates or otherwise harm competition.

Assuming, without conceding, that ILEC affiliates may bundle long

distance and local services,54 the high margins in both services,

discussed above, provide a large monopoly funding pool to

subsidize large discounts. ILEC affiliates can therefore well

afford to offer local and long distance services at a bundled

price, plus separately priced CPE, for a total price that

compares favorably with the price that an lXC can afford to

charge for a bundle including all three products.

Since IXCs have no similar monopoly subsidy pool, they can

54 The Further
is not considering in
posed by the possible
services.

Notice, at ! 30, notes that the Commission
this proceeding the jurisdictional issues
bundling of interexchange and local
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only afford to offer discounts based on actual cost savings,

which are typically not as significant as the ILEC affiliates'

subsidy pools. Thus, IXCs need to be able to bundle CPE with

their packages of long distance and local services, simply to

make the playing field somewhat more level with ILEC affiliates

offering bundles of long distance and local services with

separatel~~rcedCPE. If ILEC affiliates were permitted to add

CPE to their bundled service offerings, their advantage over the

IXCs would be even greater. As it is, the addition of CPE to the

IXCs' service bundles would not make up for the ILEC affiliates'

subsidy advantages, since CPE does not represent a significant

portion of a typical customer's telecommunications total usage

costs. 55

MCI WorldCom's position, of course, is based on the current

absence of local and access service competition. Ultimately,

that situation may change, which would require a review of the

CPE unbundling rules applicable to the ILECs and their

affiliates. In the event that the Commission is satisfied that

substantial local and access service competition has developed,

putting competitive carriers on a more even footing with the

ILECs and their affiliates, it should commence a proceeding to

As lOCKA has pointed out, CPE constitutes a relatively
small share of the total cost of a typical package of
telecommunications services and equipment. ~ lOCKA Comments at
41. (Following the practice in the Further Notice, the comments
cited herein are parties' comments in these dockets in response
to the Interexchange Notice).
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review the unbundling rules again with a view toward total

elimination once they are shown to be no longer necessary in any

market.

II. IXCS SHOULD BE ALLOWED TO BUNDLE INTERSTATE AND
JURISDICTIONALLY MIXED ENHANCED SERVICES WITH THEIR
INTEBEXCBANGE SERVICES

A. _~~undling Regime for Interstate and Jurisdictionally
Mixed Enhanced Services Should Mimic the Regime
Proposed Aboye For CPE

The Further Notice raises the same issues as to enhanced

service bundling as it does for CPE bundling. For the same

economic and market-based reasons as set forth above for CPE, MCI

WorldCom believes that IXCs should be allowed to bundle

interstate and jurisdictionally mixed enhanced (or "information")

services with their interstate, interexchange basic (or

"telecommunications") services. 56 Indeed, the case for such a

result is even stronger for enhanced services than it is for CPE,

since the Commission never promulgated a strict unbundling rule

for enhanced services. 57 There is no reason to treat enhanced

services any differently from CPE with respect to the unbundling

56
~ Further Notice at ! 35.

57 Indeed, MCI WorldCom cannot find in Computer II an
explicit prohibition against the offering of bundled packages of
basic and enhanced services (other than in the case of the pre
divestiture AT&T and GTE), even by other facilities-based
carriers, as long as the carrier does not tariff the enhanced
service and offers the telecommunications portion of any service
bundle separately in addition to the bundled offering.
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rules. 58

If anything, the enhanced service industry is even more

competitive and fragmented, and there are even lower barriers to

entry, than in the case of CPE manufacturing and distribution. 59

As the Further Notice points out, the Non-Accounting Safeguards

Order confirmed that the information services market is "fully

competiti~~andno party has sought reconsideration of that

finding or otherwise questioned it. The possibility of any

competitive harm resulting from the bundling of interexchange

basic services and interstate and jurisdictionally mixed enhanced

services is therefore even lower than in the case of

CPE/interexchange service bundling.

contrary to the assertions of some parties, IXcs do not have

the ability to discriminate or price their interexchange basic

services unreasonably.b1 If an IXC were to condition the

availability of an interexchange basic service on the purchase of

an enhanced service, customers would have a wide range of other

choices for both services. The only leverage that the IXC could

bring to bear in such a situation would be whatever leverage

could be derived from the superior value and quality of its

58

59

sae Further Notice at ! 37.

sae AT&T Comments at 29.

60 Further Notice at , 36, citing Non-Accounting
Safeguards Order at 136, 11 FCC Rcd at 21971.

61
~ Further Notice at , 36.
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interexchange basic and enhanced services, considered separately.

As in the case of CPE bundling, BOCs and other ILECs should

not be allowed to bundle interstate or jurisdictionally mixed

enhanced services with their local services. The ILECs'

continuing dominance in local services could cause distortions in

the enhanced service market and stifle the development of local

competitL~I9rall of the same reasons that bundling mixed-use

CPE with ILEC local services would harm competition in CPE and

hold back the development of local service competition, as

discussed above. Indeed, the threat of anticompetitive cross

subsidization is even greater in the case of enhanced service

bundling than in the case of CPE bundling, since there is so much

operational overlap between the provision of regulated and

enhanced services. That overlap facilitates the type of cost

misallocation that is necessary for cross-subsidization.

Similarly, While BOC and other ILEC long distance affiliates

should be free to offer bundles of interstate or jurisdictionally

mixed enhanced services and interstate basic services, they

should not be allowed to include local exchange services in such

bundles. Such bundling would not only harm competition in

enhanced services, but it would also stifle the emerging

competition in joint offerings of interexchange and local basic

services. The problem of cross-subsidization, aggravated by the

difficulty of overseeing the ILECs' imputation of access costs

where CPE is offered as part of a bundle of ILEC long distance
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and local services, would be magnified if enhanced services could

also be added to such bundles. The more complex the ILEC

affiliate bundle, the more likely it is that a failure to impute

by the ILEC affiliate will go undetected. For the same reasons

as in the case of CPE bundling, allowing unaffiliated IXCs to

bundle long distance, local and enhanced services, while

prohibiti~~JC affiliates from offering such bundles, would not

disadvantage the latter in the marketplace, nor would such a

regime harm competition. Indeed, such a bundling regime is

necessary to help level the playing field in the joint offering

of local and long distance services and would thereby facilitate

the development of competition.

Finally, CLECs should be allowed to bundle their local

services with interstate and jurisdictionally mixed enhanced

services, for all of the same reasons that CLECs should be

allowed to bundle mixed-use CPE with their local services, as

discussed above. Allowing CLECs to bundle local and enhanced

services, while prohibiting ILECs from offering such bundles,

would not disadvantage the latter in the marketplace, nor would

such a regime harm competition. As in the case of CPE bundling,

the Commission should review the enhanced service unbundling

rules applicable to ILECs and their affiliates if workable

competition develops in the local and access service

markets.

MCI WORLOCOM INC COMMENTS NOVEMBER 23.1998
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B. The Commission Should Clarify the Nature of the
Bundling to be Allowed fQr Enhanced Services

The Further Notice also reveals a nomenclature prQblem with

respect tQ the bundling restrictiQn applicable to enhanced

services that shQuld be cleared up by the CQmmissiQn. The

Further NQtice pQints Qut that non-facilities-based BOC Section

272 affiliates (and, presumably, any other non-facilities-based
........... -

interexchange service provider) already may bundle interstate,

interLATA infQrmation services with their interexchange

telecQmmunicatiQns services and may offer such a bundle even if

they are facilities-based carriers, as lQng as the

telecommunications portion Qf the bundle is also offered on an

unbundled, separately tariffed basis. 62 ThUS, in some sense,

enhanced service bundling is allowed under the current

requirements.

As the CQmmissiQn explained in the NQn-Accounting Safeguards

Order:

Under our definition of "interLATA information
service," ••. such service must include a bundled
interLATA telecommunications element. Hence, to
prohibit a BOC affiliate from bundling interLATA
telecQmmunications and information services would
effectively prevent the BOCs from offering any
interLATA infQrmation services, a result clearly not
cQntemplated by the statute. 63

The "bundling" that was held to be permitted there thus is simply

the inherent bundling of a telecQmmunicatiQns service and

62

63

Further Notice at ! 36.

See NQn-Accounting Safeguards Order at , 136.
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information processing that is necessary to offer any information

(or enhanced) service. In that sense, all information/enhanced

services are "bundled" services. Accordingly, it was something

of a misnomer for the Commission to speak of "bundling interLATA

telecommunications and information services"64 in the quoted

discussion, since there is no underlying information "service;"

rather, t~js only an underlying telecommunications service

and any of three types of information processing. tiS To permit

aoc Section 272 affiliates, or any IXC, for that matter, to

"bundle" interLATA information services in that sense is simply

to permit them to provide information services on a interLATA

basis.

It is not entirely clear from the Further Notice whether the

Commission proposes to allow a greater degree of enhanced service

bundling than is already permitted. In any event, whatever the

scope of the bundling that was intended to be permitted in the

NQn-ACCQunting Safeguards Order and the bundling that is prQposed

in the Further Notice, MCI WorldCom suggests that IXCs should be

permitted a greater degree of enhanced service bundling than

simply the bundling that is inherent in the provision Qf any

interLATA enhanced service. IXCs should also be permitted tQ

bundle interexchange enhanced services with other interexchange

basic services --~, interexchange services other than the

64

65

NQn-AccQunting Safeguards Order at , 136.

~ 47 C.F.R. § 64.702(a).
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service that underlies the enhanced service itself.

For example, interexchange voice mail service involves the

-bundling" of interexchange transport and the use of a computer

-mailbox." IXes, including Bee Section 272 affiliates (once the

Bec has in-region interLATA authority) and ILEC affiliates,

should obviously be allowed to continue providing interexchange

voice ma~~ices. In addition, however, all such carriers

should also be permitted to offer interexchange voice mail

service on a bundled basis with other, unrelated interexchange

services. The same economic and market factors that apply to the

offering of a -bundled" voice mail service also preclude any

significant risk to competition from the bundling of

interexchange voice mail, or any other enhanced, service with any

other interexchange basic service. Again, the only restrictions

should be in the case of ILEC affiliates that want to add local

services to the bundle.

As in the case of CPE bundling, the rules proposed in these

comments should not raise any significant jurisdictional issues.

The Commission clearly has jurisdiction over interstate and

jurisdictionally mixed enhanced services. 66 Whether or not

inconsistent state unbundling rules for the intrastate portion of

jurisdictionally mixed enhanced services could be preempted,

there is no reason why the unbundling rules proposed here for the

People of the State of California y. FCC, 39 F.3d 919,
931-33 (9 ttl Cir. 1994).
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Commission as to interstate and jurisdictionally mixed enhanced

services, including permission for CLECs to bundle interstate and

jurisdictionally mixed enhanced services with local regulated

services, should not be valid. 67

III. OTHER ISSUES

A. ..~w::.e is no Need to Require Carriers to Offer the Basic
SerVice Portion of a Bundled Offering Separately on an
Unbundled. Tariffed Basis

The Further Notice raises a variety of issues that are

implicated in any revision of the unbundling rules, including

whether the basic service portion of a bundled offering should

still be offered separately on an unbundled, tariffed basis if

the rules are eliminated. 68 The suggested reason for such a

requirement is that it would ensure that consumers would be able

to order basic transmission only, if they did not want everything

in the bundled offering.

The first answer to this question is that, if the

The Further Notice, at ,! 23, 38, also asks whether
modification of the unbundling rules would adversely affect
competition in international services. MCl WorldCom does not
believe that bundling raises any issues in the international
sphere that are any different from the domestic markets discussed
above. Thus, ILEC long distance affiliates should not be
permitted to include CPE or enhanced services with bundled
offerings of local and international interexchange services, but
there should be no other restrictions on the bundling of CPE or
enhanced services with international and other services.

Further Notice at ! 21. The Further Notice only
mentions this issue with respect to CPE bundling, but MCl
WorldCom will address it for enhanced service bundling as well.
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Commission's Detariffing Order is ultimately upheld on appeal,

the issue will be moot. If IXCs may not tariff any service, or

are not required to tariff certain categories of interexchange

services, it would be inconsistent and irrational to require the

tariffing of the basic service portion of bundled offerings.

Secondly, if the tariffing of interexchange services continues,

this issu~J still be moot in many situations, since, as

discussed above, the most practical way to bundle is simply to

offer a discount off the tariffed rate for an interexchange

service. Thus, in the typical situation, the basic service

portion of the bundled offering would be tariffed on an unbundled

basis, as a matter of course.

Thirdly, even aside from those possible situations, where

IXCs continue to file tariffs and bundling is carried out in a

fashion that does not involve the tariffing of the basic service

portion of a bundled offering on an unbundled basis, it follows

from the rationale for the elimination of the unbundling rules,

as discussed above, that it should not be necessary to require

that the basic service portion of bundled offerings always be

separately offered under tariff. The intense competition that

characterizes the interexchange and enhanced service and CPE

markets ensures that consumers will have choices of bundled and

unbundled services and products at competitive prices. Thus, the

economic rationale for allowing the bundling of CPE and enhanced

services with interexchange basic services equally supports the

MCI WORLDCOM. INC. COMMENTS NOVEMBER 23. 1998
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absence of an unbundling requirement.

The only exception would be in the situation where the

Commission decided, notwithstanding the anticompetitive risks, to

allow lLEC long distance affiliates to bundle interd interstate,

interexchange portion of any bundled offering separately under

tariff. Such tariffing is crucial to any visibility into the

ILEC's i~}on of access costs and thus the only basis for any

hope of curbing predation through the use of such bundling. 69

The unique market advantages conferred by the inclusion of ILEC

monopoly local service in an ILEC affiliate bundle,discussed

above, thus necessitate a unique tariffing requirement for the

basic service portion of any such bundles, if such bundles are

permitted at all.

It should be noted that such tariffing would only offer

minimal protection, at best, in the case of ILEC bundling, since

tariffing would not prevent the use of bundling to accomplish

strategic pricing targeted at favored large customers, as

discussed above. The Commission should therefore not think of an

unbundled tariffing requirement as an appropriate regulatory

Presumably, the local service portion of any such
bundles would also be offered separately under tariff, since
local service is a monopoly or quasi-monopoly service and will be
so for the foreseeable future, but this Commission probably could
not require such tariffing. This Commission's lack of direct
authority to require the separate tariffing of the local service
portion of bundled offerings is another reason not to permit the
bundling by ILECs of local services with mixed-use CPE and
interstate or jurisdictionally mixed enhanced services.
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trade-off for elimination of the unbundling requirements for

ILECs.

B. Allocation of Revenues for USF Purposes Should Not
Raise Any Significant Obstacles to Modification of the
Unbundling Rules

The Further Notice raises a related point concerning the

allocatiO~Tevenuesfrom bundled offerings for universal

service fund (USF) contribution purposes. 70 For the most part,

assuming that IXCs continue to file tariffS, that should not be a

problem in most cases. As discussed above, the charge for a

typical bundled offering will simply be the sum of a stated

discount off the tariffed rate for the basic service portion of

the bundle plus the contractual charge for the CPE. The USF

contribution for such a bundle would be the discounted charge for

the volume of service used by a particular customer. If the

bundle were offered in a different format, some allocation might

have to be performed. In that case, MCI WorldCom suggests that

carriers be permitted to use any reasonable allocation method and

be prepared to defend such allocations in an audit. In any

event, the USF revenue allocation tail should not wag the

competitive bundling dog.

C.

70

Modification of the Unbundling Rules Should Not Affect
the Part 68 Rules or the "All-Carrier Rule"

Further Notice at ! 18.
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The Further Notice also seeks comment on whether

modification of the unbundling rules would have any impact on the

commission's Part 68 Rules and, in particular, the "demarcation

point" between telephone company communications facilities and

terminal equipment, or on the Commission's "all-carrier" rule in

section 64.702(d)(2). The all-carrier rule requires that

carriers~.DS basic transmission facilities disclose to the

pUblic all information relating to network design "insofar as

such information~ffectseither intercarrier interconnection or

the manner in which interconnected CPE operates. "71 The answer in

both cases is clearly that modification of the unbundling rules

would have no effect on these requirements.

First, there is nothing about bundling that ought to affect

or create any confusion about what constitutes network

transmission facilities and what is terminal equipment. The

Commission, in effect, has already crossed this line conceptually

in the petariffing Order, whether or not that ruling is sustained

on appeal. There, the Commission detariffed interexchange rates

in order to SUbject IXCs "to the same incentives and rewards that

firms in other competitive markets confront."72 Thus, the

commission implicitly determined that there was no need to

differentiate communications services and facilities from CPE, a

Further Notice at , 20 (quoting Computer II Recon.
Order, 84 FCC 2d at 82-83).

72 petariffing Order at , 4.
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typical unregulated competitive market, through the tariffing

process. If detariffing would not create any confusion as to the

demarcation point between communications service facilities and

terminal equipment, there is no reason that bundling the two

would cause any such confusion, since tariffing obviously is not

the litmus test for such a determination. The highly technical

definiti~Part68 should not depend on whether something is

tariffed or not.

Similarly, something as seemingly dispensable (at least from

the Commission's policy perspective) as tariffing should not have

any impact on the all-carrier rule. The highly technical data

that is required for network interconnection or CPE compatibility

could hardly be determined or affected by the bundling or

unbundling of basic services and CPE. Thus, for example, any

carrier offering a bundle of service and CPE must still make

pUblic the data that is necessary for other manufacturers to

build CPE that can be used with the basic service portion of the

bundle, whether or not that portion is separately tariffed.

Making the bundled offering cannot change that obligation. Thus,

partial elimination of the unbundling rules should not undermine

any carrier's other obligations under the Commission's Rules.

CONCLUSION

The CPE and enhanced service unbundling rules shOUld be

modified to the extent proposed in these comments. The

MCI WORLDCOM, INC. COMMENTS NOVEMBER 23. \998
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unbundling rules should be lifted for interexchange and

competitive local services, where bundling would increase

consumer welfare, but should be retained for ILEC local services

and ILEC affiliate bundled offerings including local services,

where bundling would stifle the development of local service

competition and thus harm consumer welfare.

Respectfully SUbmitted,

MCl WORLDCOM, INC.

By:

Dated: November 23, 1998

Mel WORLDCOM. INC. COMMENTS

Frank W. Krogh
Mary L. Brown
1801 Pennsylvania Ave.,
Washington, D.C. 20006
(202) 887-2372
Its Attorneys

NOVEMBER 23.1998
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SUMMARY

Because the lLECs' local service affiliates are not intended

to compete with the ILECs, such affiliates are the antithesis of

competitive local exchange carriers (CLECs), and must be treated

in every way like lLECs. Grant of the Comptel Petition is

necessary to prevent the opening of a loophole to Section 251

that will, in time, swallow the rule if left unchecked.

The establishment of ostensible CLECs by ILECs facilitates a---- ;.-

wide variety of anticompetitive strategies, including the ILECs'

avoidance of their obligations under Section 251(c) (4), and

increases the risk of anticompetitive pricing strategies.

Moreover, the discrimination that is facilitated by the use of

such affiliates is precisely the type of exploitation of

bottleneck power that requires dominant treatment of ILECs' local

services. Unless the Comptel Petition is granted, the ILECs and

their affiliates will be able to exploit the ILECs' bottleneck

monopoly to stifle incipient competition and deny customers the

benefits of such competition.

The basic problem is that the ILEC and its local service

affiliate will not be operating independently of one another.

Instead, they will be closely coordinating their efforts in the

same manner as a single entity. In essence, the local affiliates

will be the alter egos of their affiliated ILECs. The ILECs and

their affiliates will be able to exploit the ILEC's bottleneck

monopoly by migrating its favored high volume customers to the

affiliate, which can become the preferred provider of new,

ii



innovative local services selectively offered to the favored

customers. If such affiliates are treated as nondominant CLECs,

they will be under no obligation to provide these state-of-the-

art services or reasonably priced ONEs comprising those services

to other CLECs. As a result, other CLECs and residential and

small business subscribers wiil be stuck with the ILEC's

increasingly outmoded and inadequate network services and UNEs at

the current excessive rates •
.._-::-

The Michigan and Texas Commissions both recognized the anti

competitive dangers posed by ILEC local service affiliates and

their potential to undermine the development of local

competition. Both Commissions denied GTE's "competitive" local

service affiliate permission to provide local service in GTE'S

incumbent service areas.

Unless the Commission rules that, under Section 251(h), an

ILEC affiliated local service provider is subject to the section

251(c) obligations of ILECs, ILEC local service affiliates not

only will facilitate ILECs' avoidance of their section 251

obligations, but also will undermine the nondiscrimination

provisions contained in CLEC interconnection agreements. Most of

those agreements typically provide that the ILEC will not

discriminate in ordering, provisioning repair, and maintenance

between its own customers and those of the CLEC reselling its

service. Most do not, however, address discrimination in favor

of the ILEC's own local service affiliates and their customers.

Accordingly, the CompTel Petition should be granted.

iii



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Competitive Telecommunications )
Association, Florida Competitive )
Carriers Association, and Southeastern )
Competitive carriers Association )

) CC Docket No. 98-39
Petition On Defining certain Incumbent )
LEC Affiliates As Successors, Assigns, )
or comparable Carriers Under section )
251(h) of the Communications Act )

coMMENTS OF MCI TELECOMMUNICATIONS CORPORATION

MCl Telecommunications Corporation (MCI), by its undersigned

attorneys, hereby responds to the Public Notice requesting

comments' on the above-captioned Petition for Declaratory RUling

or, in the Alternative, for Rulemaking filed by the Competitive

Telecommunications Association, et al. (CompTel Petition).l That

Petition addresses the appropriate legal and regulatory status of

incumbent local exchange carrier (ILEC) affiliates providing

local exchange and exchange access services in the ILEC's service

area. As explained below, because the ILECs' local service

affiliates are not intended to compete with the ILECs, but,

rather, to coordinate their operations closely with the ILECs,

such affiliates are the antithesis of competitive local exchange

carriers (CLECs). So that such lLEC MCLEC" affiliates do not

undermine the development of local competition, they must be

treated in every way like lLECs.

Commission Seeks COmment on Petition Regarding
Regulatory Treatment of Affiliates of ILECs, CC Docket No. 98-39
DA 98-627 (released April 1, 1998).
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A. Introduction

CompTel et 01. request that the Commission issue a

declaratory ruling that an ILEC affiliate that operates under the

same or similar brand name and provides wireline local exchange

or exchange access service within the ILEC's region will be

considered a ·successor or assign· of the ILEC under Section

251(h) (l)(B)(ii) of the Communications Act. In the alternative,
----r

CompTel et a1. request that the Commission propose a rule

establishing a rebuttable presumption that an ILEC affiliate that

provides wireline local exchange or exchange access service

within the ILEC's service area under the same or a similar brand

name is a ·comparable" carrier under Section 251(h) (2). In

either case, CompTel et ale request that the affiliate itself be

subject to the obligations of ILECs under Section 251(c) as a

result of such status under Section 251(h) and be treated as a

"dominant carrier" for the provision of interstate services.

Using BellSouth BSE as an example, CompTel et ale discuss

the range of services that ILEC "competitive" local service

affiliates are intended to provide and the various types of

resources that ILECs are providing to those affiliates. CompTe1

et ale also discuss the ways in which such ILEC affiliates are

likely to be used to avoid the ILECs' Section 251 Obligations,

such as the resale obligation under Section 251(c) (4). As

explained in the Petition, such transfers of resources and

customer base to an affiliate providing the same services as the

ILEC and in the same area render such an affiliate a successor or
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assign of the ILEC under the ordinary meaning of those terms in

corporate law. The same resource transfers and identical nature

of the ILEC and its affiliate also justify a rule that such an

ILEC local serVice affiliate is a comparable carrier under

section 2S1(h)(2). Such a successor or assign, or comparable

carrier, should also be treated as a dominant carrier for all of

the same reasons that the ILEC is treated as dominant.--_r

B. ILEC Local Service Affiliates operating in the ILEC's
Service Area Facilitate Anticompetitiye strategies

Grant of the CompTel Petition is absolutely necessary to

prevent the opening of a loophole to Section 251 that will, in

time, swallow the rule if left unchecked. An ILEC's local

service affiliate providing the same services in the same area as

the ILEC -- whether through resale or the use of its own

facilities -- plays the same role, economically, as the ILEC

itself and thus can no more be considered a non-incumbent carrier

than a new ILEC exchange that is installed to provide service to

a new housing development or office complex. The coordination

and market division that characterize ILEC dealings with their

local service affiliates guarantee that such affiliates will be

no more than arms of the ILEC and must be regulated accordingly.

As CompTel et a1. point out, the establishment of ostensible

CLECs by ILECs facilitates a wide variety of anticompetitive

strategies. The illustration discussed in the Petition is the

use of the ILEC CLEC gambit to avoid an ILEC's obligation under

section 251(c) (4) to offer at a wholesale rate for resale any
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service it offers at retail, thus removing a significant

competitive check on the ILEC's pricing.

This is hardly speculation, since the Connecticut Department

of Public Utility Control (DPUC) authorized precisely such an end

run around Section 251(C) (4) in approving Southern New England

Telephone Company's (SNET's) reorganization plan. In granting

such approvalJ the DPUC upheld one of the avowed purposes of the._--.
plan, which was to avoid SNET's Section 251(c) (4) obligation. 2

Because SNET America Inc. (SAl) would inherit SNET's retail

operations and customers and would provide all retail services in

SNET's place, the DPUC concluded that the resale duties of

Section 251(c) (4) would no longer apply to SNET, while Section

251 would not be applicable at all ·to SAl, since it is not an

ILEC. 3 Thus, competitors are deprived of the opportunity to

purchase at wholesale the service packages and promotions that

are offered by SAl but not by SNET, thereby removing an important

competitive safeguard on SNET/SAI's behavior.

Setting up new local service affiliates increases the risk

that ILECs will carry out other anticompetitive pricing

strategies as well, given the leeway that state commissions have

2 ~ Decision at 13, DPUC Inyestigation of the Southern
New England Telephone Company Affiliate Matters Associated with
the Implementation of the Public Act 94-83, Docket No. 94-10-05
(Conn. DPUC June 25, 1997) (SNET ·contends that the most notable
market disadvantage presented to the [SNET] Telco is the
requirement that it provide, at wholesale, essentially all of its
retail telecommunications services inclUding discount plans,
service packages and promotions, at a [discount calculated
pursuant to the 1996 Act]").

J .1J1.L at 52-54.
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in setting prices for unbundled network elements (UNEs). For

example, price squeezes can be more easily imposed by having the

ILEC provide overpriced ONEs, while its local service affiliate

selectively provides the retail services using such ONEs at rates

that do not reflect the full cost of the UNEs charged by the

ILEC. If the local service affiliate is regulated as a

nondominant carrier, there will be no effective regulatory check--_r

on its retail rates or the imputation of input costs. Thus, it

will be able to target special offers to the large customers that

are most susceptible to competition on a selective basis in order

to ·pick off- would-be competitors -- who may need the ILEC's

overpriced ONEs -- and thereby deter competitive investment and

suppress the development of local competition. Thus, by

splitting up the provision of different categories of offerings

between the ILEC and its lightly regulated local service

affiliate in such ways, the ·ILEC CLEC" gambit can be used to

eviscerate the goals of Section 251 and the development of local

competition.

The basic problem illustrated by the SNET reorganization and

other variations on the ILEC CLEC strategy is that the ILEC and

its local service affiliate will not be operating independently

of one another but, rather, will be closely coordinating their

efforts in the same manner as a single entity. As the Michigan

Public Service commission found, in reviewing the request of

Ameritech Communications, Inc. (ACI) for certification to provide

local service in Ameritech Michigan's service area, ACI was not
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intended to compete with Ameritech Michigan, but, rather, to

provide a retail outlet for Ameritech's bundled service

packages. 4 That is true of any ILEC local service affiliate,

including, by its own admission, BellSouth BSE, the local service

affiliate mentioned in the CompTel Petition. s Such entities thus

are MCLECs· without the MC;" they are simply alter egos of their

affiliated lLECs.
··--r

Since ILECs and their local service affiliates are not

intended to operate independently, they can exploit the ILEC's

bottleneck monopoly by migrating its favored high-volume

customers to the affiliate, which can become the preferred

provider of new, innovative local services selectively offered to

the favored customers, while the ILEC's local services are

allowed to degrade and become technological backwaters serving

residential users and other CLECs. Because the ILECs will enjoy

continued monopoly, or at least highly dominant, status for the

foreseeable future, they are under no competitive pressures to

Order Aggroving Apglication at 18, In the matter of the
application of Arneritech communications, Inc., for a license to
provide basic local exchange service in Ameritech Michigan and
GTE North Inco~orated exchanges in MiChigan, Case No. U-l1053
(Mich. PSC Aug. 28, 1996).

~ CompTe1 Petition at 4. BellSouth's own witness
testified that BellSouth BSE, M[does not] want to really compete
with" BellSouth's incumbent local service affiliates; rather, its
Mservices will be complementary to" BellSouth's incumbent
services. aAa Testimony of Robert C. Scheye, Transcript of
Testimony and Proceedings at 17, Application of BellSouth BSE,
Inc. tor a certificate of Public Convenience and Necessity to
Provide Local Exchange Telecommunications Services, Docket No.
97-361-C, Hearing No. 9703 (S.Car. PSC Nov. 5, 1997), attached
hereto as Exhibit A.
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invest in the incumbent local network. Meanwhile, if the ILEC's

local service affiliates are not treated as incumbents, they will

be under no legal obligation to provide their retail services at

wholesale rates for resale or reasonably priced UNEs comprising

those services to other CLECs.

Thus, other CLECs and residential and small business

sUbscribers will be stuck with the ILEC's increasingly outmoded
·--r

and inadequate network services and UNEs at the current excessive

rates, while the ILEC's favored large customers will have access

to state-of-the-art services from its local service affiliate.

As noted-above, if such affiliates are treated as nondominant

CLECs, they will be free to offer such services at preferable

rates on a selective basis to the larger customers that are the

most susceptible to competing offers, thereby stifling incipient

competition. Thus, no customer category, not even the larger

customers, will enjoy the full benefits of competition.

As discussed above, the ILEC's excessively priced ONEs add

to the price squeeze that can be carried out through selective

retail price reductions by the ILEC's local service affiliate,

but it should be noted that such discriminatory targeting by the

affiliate will be possible, and effective, in suppressing

competition whether or not the ILECs' ONEs are reasonably priced.

The use of local service affiliates therefore affords ILECs a

wide array of anticompetitive options, which can be used in

tandem or individually.

That the ILECs will, in fact, use local service affiliates
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to make special service offers not available from the ILECs

themselves is shown by Ameritech's statement that if the Bell

Operatinq Companies' (BOCs') Section 272 affiliates were

permitted to provide local services, those affiliates would

develop new services -that would not be available if the

affiliate were limited to the local exchange services ... offered

by the BOC itself. M
' In other words, the affiliate would be

~._-"' r

offerinq local services that would not be available through the

BOC, and thus would not be available to competitors. There is no

reason to believe that the same would not be the case for any

ILEC's local service affiliate. Such market seqmentation, as

promised by Ameritech and carried out under the SNET

reorqanization, guarantees constant, close coordination between

the ILEC and its local service affiliate at every step of product

development, marketing and sales in order not to trip over each

other, unlike the relationship between the ILEC and a true CLEC.

As these examples demonstrate, ILECs could use their local

service affiliates to avoid their section 251 and 252

obligations. In recoqnition of such dangers, the Texas Public

utilities Commission denied GTE Communications corporation (GTE

CC), GTE's CLEC affiliate, a certificate of operating authority

to provide local services in GTE's incumbent service areas. 7 One

6 Ameritech Comments at 16-17, Implementation
Accounting Safeguards of Sections 271 and 272 of the
COmmunications Act of 1934. as amended, CC Docket No.
(April 2, 1997.).

of the Non-

96-149

7 Order, ARRlication of GTE COmmunications Corporation
for a Certificate of 0Rerating Authority, Docket No. 16495, SOAH
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of the Commissioners explained that such certification raised

concerns as to

whether it's anti-competitive and whether it
circumven~s regulation and whether or not it basically
is counterproductive to opening these markets in a fair
way to everybody.

And we have on these affiliate issues said that
we're not going to allow these 100 percent related
affiIIiees to circumvent the requirements of our
statute and the [1996 Act] for what these companies
have to do•••• [I]t would make a mockery of the whole
regulatory and legal scheme. 8

Similarly, the Michigan Public Service commission granted GTE-CC

local service authority only in areas where Ameritech is the

ILEC, adopting the position that GTE-CC Mnot be permitted to

provide basic local exchange service in GTE North's exchanges

until those exchanges are irreversibly open to competition."9

Docket No. 473-96-1803 (Tex. puc Nov. 20, 1997).

Comments of Commissioner Walsh, In the Matter of the
Open Meeting to Consider Docket and/or Project Nos. 16495, et
~, (Tex. PUC Oct. 22, 1997), at 94, 96, attached hereto as
Exhibit B. Similarly, Pacific Bell Communications (PB Com), an
affiliate of Pacific Bell, withdrew its application to provide
local service in Pacific Bell's service area after consumer
advocates and competitive carriers objected that such an
arrangement could provide an opportunity for preferential
treatment of PB Com by Pacific Bell. See Proposed pecision of
AIJ Walker at 20-21, Application of Pacific Bell Communications
for a certificate of PUblic Convenience and Necessity to Provide
InterLATA, IntraLATA and Local Exchange Telecommunications
Services Within the State of California, Application 96-03-007
(Cal. PUC May 5, 1997), withdrawn by Assigned Commissioner's
Ruling (Oct. 15, 1997).

Qpinion and Order at 3, In the matter of the
application of GTE Communications Corporation for the issuance of
a license to provide and resell basic local exchange service in
Ameritech Michigan and GTE North Incorporated exchanges in the
state of Michigan and related approvals, Docket No. U-11440
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In addition to the strategies discussed above, an affiliate

could request new ONEs from the ILEC configured for the

affiliate's unique needs that are not useful to other CLECs,

which may already have their own facilities. ostensibly, such

ONEs would be available to all on a nondiscriminatory basis, but,

since only the ILEC's affiliate would want them, there would be

no practical check on the ILEC's preferential development or--_r

pricing of ONEs or other discrimination in favor of the affiliate

in the provision of such ONEs. Such favoritism would be

magnified if the ILEC were to provide operating, installation and

maintenance services for the specially configured UNEs.

Given the detailed, technical nature of ONEs, it would be

extremely difficult and time-consuming to articulate and enforce

rules against such preferential development. The Commission

would have to expend considerable resources in the day-to-day

monitoring of ILEC product development and the local service

affiliate's operations, as well as other CLECs' operations, that

would be necessary to ensure that ONEs were not being developed

that would be of more use to the ILEC's affiliate than to other

CLECs. Such detailed, intrusive regulation, of course is

precisely the sort of function that the Commission is trying to

(Mich. PSC Dec. 12, 1997), attached hereto as Exhibit C. This
does not mean that this Commission can leave this issue entirely
to the states. The states differ widely in their approaches,
with some states granting full authority to ILECs to operate
local service affiliates in their own service areas. ~ compTel
Petition at 4. Given all of the ways in which use of such
affiliates enables ILECs to undermine the local competition
regime established by Sections 251 and 252 of the Act, this issue
requires immediate remedial action by this ·Commission.
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avoid, thus making it extremely unlikely that this type of

discrimination would ever be effectively monitored or prevented.

An ILEC's local service affiliate could also coordinate with

the ILEC in the construction of the affiliate's own facilities.

The combination of unique UNEs from the ILEC with its own new

facilities would make it more feasible for the affiliate to

provide new local services not available from the ILEC, thus
··-_r

furthering the anticompetitive discrimination discussed above.

C. ILEC Local Service Affiliates Will Undermine
Nondiscrimination Provisions in Interconnection Agreements

Finally, the ILEC CLEC strategy will nullify the

nondiscrimination protections laboriously negotiated in the real

CLECs' (~, CLECs not affiliated with ILECs) interconnection

agreements with the ILECs. Those agreements typically provide

that the ILEC will not discriminate in ordering, provisioning,

repair and maintenance between its own customers and those of the

CLEC reselling its services. Most of those agreements, however,

do not address discrimination in favor of the ILEC's own local

service affiliate. ThUS, there are few agreements that require

that the ILEC provide ordering, provisioning, repair and

maintenance to a CLEC and the CLEC's customers on terms and

conditions and at intervals no less favorable than to its own

affiliate and its affiliate's customers. Once an ILEC sets up

its own local service affiliate and begins migrating its favored

customers to the affiliate, there is nothing in many

interconnection agreements to stop the ILEC·from favoring its own

.- ...._------------------------------------
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affiliate's customers over other CLECs' customers. 10

The impact of the absence of effective nondiscrimination

provisions in interconnection agreements is aggravated by the

ILECs' failure to provide equal access to Operations support

Systems (OSS). No Bell operating Company (SOC) or other ILEC has

fully implemented nondiscriminatory access to OSS for ordering,

provisioning, maintenance and repair and billing for local---_r

service resale or ONEs, in spite of the January 1, 1997 deadline

set in the Local Competition Order for such implementation. ll

The corrosive effects of such discrimination are aggravated in a

situation where an ILEC favors not only its own customers but

also its own affiliate's customers over all other CLECs and their

customers.

Again, the problem of unequal access to OSS is not

speculative. In Connecticut, SAl -- SNET's retail local service

Real CLECs and other entities that are injured by such
ILEC discrimination in favor of the ILEC's affiliate would still
have statutory remedies, but since the obligations of ILECs under
Section 251 must, in the first instance, be implemented through
agreements negotiated under Sections 251 and 252, the ILECs'
avoidance of the nondiscrimination requirements in those
agreements through the use of local service affiliates will
undermine an important vehicle for the development of local
competition established in Sections 251 and 252.

Implementation of the Local competition Provisions in
the-TeleCOmmunications Act of 1996, CC Docket No. 96-98, First
Report and Order, 11 FCC Rcd 15499, at ! 525 (1996), aff'd in
part and vacated in part sub nom. competitive Telecommunications
Ass'n V. FCC, 117 F.3d 1068 (8 th Cir. 1997), vacated in part on
reh'g sub nom. Iowa utilities Bd. v. FCC, 120 F.3d 753, further
vacated in part sub nom. California Public utilities Comm'n y.
ECC, 124 F.3d 934, writ of mandamus issued sub nom. Iowa
utilities Sd. v. FCC, No. 96-3321 (8 th Cir. Jan. 22, 1998),
petition for cert. granted, Nos. 97-826, et al. (U.S. Jan. 26,
1998) (subsequent history omitted).
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is locking up local service subscribers in advance of

a statewide local service balloting process. SAl will be

providing local service largely by reselling SNET's services,

whereas MCl and other competitors may be entering the market

through the use of ONEs. SNET, however, has OSS available only

for resale orders, not for services provided through ONEs, thus

providinq~~a distinct advantage over facilities-based CLECs.

Such favoritism violates not only Section 251 but also Section

202(a) of the Act and provides an early warning of the behavior

that can be expected from other lLECs with local service

affiliates if the CompTel Petition is not granted.

D. ILECs Should Not be Permitted to Avoid Their Statutory
Obligations Through the Use of Local Service Affiliates

Given the ways in which lLECs have used and will continue to

use their local service affiliates to avoid their Sections

202(a), 251 and 252 obligations if left unchecked, there is ample

precedent for ignoring the nominal distinction between the two

entities and treating the affiliate as the undifferentiated

operation of the lLEC that it really is. The Supreme Court has

Mconsistently refused to give effect to the corporate form where

it is interposed to defeat legislative policies." First Nat'l

City Bank y. Banco Para e1 Comercio Exterior de Cuba, 462 U.S.

611, 630 (1983) (CUba bank not permitted to avoid counterclaim of

Citibank by splitting assets between two entities). Accord,

Bangor Punta Qperations, Inc. y. Bangor & Aroostook B.Co., 417

U.S. 703, 713 (1974); Anderson y. Abbott, 321 U.S. 349, 365
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(1944) (the interposition of a corporation will not be allowed to

defeat the legislative policy of the Federal Reserve Act and the

National Bank Act relating to assessment of bank shareholders,

whether that was the aim or only the result of the arrangement).

In determining whether to disregard the corporate form, a court

"must consider the importance of the use of that form in the

federal statutory scheme, an inquiry that generally gives less.._-:-
deference to the corporate form than does the strict alter ego

doctrine of state law." Leddy y. Standard Drywall Inc., 875 F.2d

383, 387 (2d eire 1989).

ThUS, in a wide variety of circumstances, courts have

disregarded the corporate form where the same is or could be used

to circumvent a legislative purpose. ~, ~, united states y.

Calhoon, 97 F.3d 518 (11th eire 1996) (for purposes of Medicare

cost reporting, related organizations treated as one), cert.

denied, 1997 US LEXIS 4573 (US 1997); Transcontinental Gas Pipe

Line eQ~. y. FERC, 998 F.2d 1313, 1321 (5th Cir.1993) (where a

company SUbject to the NatiQnal Gas Act set up two unregulated

subsidiaries to circumvent the filed rate requirements Qf the

Act, the court held that the agency "cQrrectly lQQked behind

corporate forms and fQund that the three cQmpanies really were.

one."); SalomQn. Inc. y. United states, 972 F.2d 837, 841 (2d

cir. 1992) (uthe tax consequences of an interrelated series of

transactions are nQt to be determined by viewing each of them in

isolation but by considering them together as component parts of

an overall plan"); DQnQyan y. McKee, 845 F.2d 70, 71-72 (4th Cir.
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1988) (·[T]here is no warrant in the statutory language or

purpose for allowing operators to resort to such shell game

maneuvers to avoid liability for black lung benefit paYments

[and thus defendants individually could not] ... avoid benefits

paYments simply by effecting convenient changes of the business

form under which the coal mining operations are conducted.");

Abdelaziz y. ~nited States, 837 F.2d 95, 98 (2d Cir ..._~.

1988) (corporate form cannot be used to thwart congressional

intent and shield store owners from consequences of committing

food stamp fraud); Armco Inc. y. United states, 733 F. Supp. 1514

(C.l.T. 1990) (corporate form cannot be used to circumvent

required countervailing export duties); United states y. Golden

Acres. Inc., 702 F. Supp. 1097, 1107-08 (D. Del. 1988); Lowen y.

Tower Asset Management, 829 F.2d 1209, 1220 (2d Cir.

1987) (·Parties may not use shell-game-like maneuvers to shift

fiduciary obligation to one legal entity While channeling profits

from self-dealing to a separate entity under their contrOl.");

Alman y. Danin 801 F.2d 1 (1st Cir. 1986) (same).

Significantly, this principle has been applied in the

context of enforcement of the Communications Act of 1934. ~

capital Telephone Company. Inc. y. FCC, 498 F.2d 734, 739 (D.C.

Cir. 1974) (·To carry out statutory objectives, it is frequently

necessary to seek out and give weight to the identity and

characteristics of the controlling officers and stockholders of a

corporation•••• We find that substantial evidence supports the

Commission's decision to pierce capital's corporate veil in order

~--~----~--------------------------------
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to carry out the statutory mandate to provide fair, efficient,

and equitable distribution of radio service"); GTE y, United

states, 449 F.2d 846, 855 (5th Cir, 1971) (MWhere the statutory

purpose could ••• be easily frustrated through the use of

separate corporate entities, [the FCC] is entitled to look

through corporate form and treat separate entities as one and the

same for .E-~oses of regulation,"); MCl Telecommunications Corp,

y. O'Brien MArketing Inc" 913 F.Supp, 1536 (S,D, Fla, 1995)

(M[P]iercing the corporate veil in the instant case furthers a

purpose of the Communications Act; namely, preventing

unreasonableness of rates and discrimination in interstate

telecommunications charges,"),

Thus, there is ample precedent holding that the corporate

form cannot be used to frustrate Congress I intent with respect to

the telecommunications. field. CompTel's Petition should

accordingly be granted in order that the lLECs' local service

affiliates are appropriately treated as lLECs themselves when

they provide service in the lLECs' service areas,

Conclusion

The close coordination that has already occurred and will

occur between lLECs and their local service affiliates and the

avoidance of Section 251 and other statutory obligations

facilitated thereby require that such affiliates be treated as

successors or assigns of the lLECs under Section 251(h) (1) (B) (ii)

or comparable carriers under Section 251(h) (2). The lack of
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independence and competition between them precludes any

regulatory treatment of the affiliates as typical CLECs.

Moreover, the discrimination that is facilitated by the use

of such affiliates is precisely the type of exploitation of

bottleneck power that requires dominant treatment of ILECs' local

services. The favoritism that an ILEC is able to bestow upon its

affiliate and the affiliate's customers, as discussed above,..-:-

depends on the ILEC's unique network resources. That the ILEC's

affiliate might not own any facilities that were in place prior

to passage of the 1996 Act, or any facilities at all, provides no

justification for nondominant treatment of the affiliate. The

exploitation of the ILEC's bottleneck power facilitated by the

affiliate can only be curbed by regulation as a dominant

carrier. 12 The ILECs' ratepayers are also injured by the cross-

subsidies that result from the ILEC's provision of facilities and

services to the affiliate that only it could use and that other

carriers therefore would not want, as discussed above. Such

favoritism amounts to a transfer of resources to the affiliate at

less than cost. Dominant treatment is therefore also necessary

to deter such cross-subsidies.

The nondominant status accorded to the ILECs'
interexchange services in Second Report and Order in CC Docket
No. 96-149 and Third Report and Order in CC Docket No. 96-61,
BegulatohY Treatment of LEC Provision of Interexchange Services
Originating in the LEe's Local Exchange Area and Policy and Bules
Concerning the Interstate. Interexchange Marketplace, CC Docket
No. 96-149 and CC Docket No. 96-61, FCC 97-142 (released April
18, 1997), is irrelevant to this proceeding, which involves ILEC
affiliates in the same local monopoly market.



-18-

Accordingly, for the reasons stated above and in the compTel

Petition, such Petition should be granted, and ILEC local service

affiliates treated as ILECs under section 251(h) and as dominant

carriers in the circumstances indicated.

·--r

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

By: if4 t rJ ¥Fra ~ Krogh J~
Mary L. Brown
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 887-2372

Its Attorneys

Dated: May 1, 1998
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fully packaged integrated services which would includl

services once we' re Certified to provide long distanc4

- possibly entertainment services, Internet servicel

and wireless services. These are capabilities that

are best done in an entity outside of BST - .ntitie.

such as this because it'S basically pulling togetheJ

our regulated and unregulated services. In addition,

So, right now you don't have any plans to market i

under anything other than BellSouth SSE?

That's correct, Sir.

OK. rs SSE going to compensate BellSouth Corporatio

for the use of the name BellSouth?

No, Sir .

BellSouth BSE seeks the authority to provide loca

service and BellSouth Telecommunications local servici

here in South Carolina. Is that correct?

In the entire state of South carolina with tht

exceptions of the area served by the independenl

telephone companies with which a stipulation wal

assigned it.

why does SSE want to compete in the BST service area~

We don' t want to really compete with BST. We believl

our services will be complimentary to BST's servicel

local exchange service. Ultimately, long distancl

One area is that we plan to provid4in twe ways.
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1 that-

2 COIIII. WALSS: I' a

3 concerned -- and I'. not 90in9 to co.e al a

4 surprise to anybody -- but I'. concerned

5 that wbere you bave a corporation that has

6 a CCR and they have all the obligations

7 that you bave an a. incuabent local
---:-

8 excbange co.pany, both service quality,

9 Univer.al Service and obli9ation. under

"--... 10 .uaA and the rTA, tbat if a -- a total

11 affiliate i. granted a different

12 certificate without tho.e obligation.,

13 whetber it'. anti-co.petitive and whether

14 it circu.vents re9ulation and whether or

lS not it ba.ically is counterp~oductive to

16 openin9 the.e .arkets in a fair way to

17 everybody.

18 CBAIallAN WOOD: I couldn't

19 agree aore. And in fact, I went back and

20 reviewed the Sprint docket that wa. relied

21 upon a ••upport for what'. 90iDg on here,

22 and -- I don't know what to do about it

23 now, but I think there'. probably a proble.

24 with that order.

'·0---"

25 COIIII. WALSB: We were
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.........
1 concerned about tbe.e is.ue. in the Sprint

2 docket. And Ve .ade a deter.ination then

3 that we believed that the public intere.t

• coula be protected by puttin9 in

5 If "ve don't believe that in

, tbi. docket, th~n I think we have to change

7 our policy on that.

8
··-_r

eKAlaKA.. WOODs II'. -- I

9 .ean, I'. -- I think there are probably

10 .o.e le,al i ••ue. that I wa.n't -- none of

11 tbe partie. had rai.ed at that ti.e in that

12 i ••ue .ince it wa. a .tipulated docket that

13 I would think would be ,er.ane nov tbat

1. verve kind of had the chance to look

lS "tbrou,b thi ••

16 Would you vant to have a little

17 briefinl between nov and next veek fro. the

18 partie. or any thin, on thi.? I .e an, it.

19 look. like i~ obviously va. fle.hed out --

20 COIIII. WALIB: I'. open to

21 how we .ove forward, and J tbink ve -- I
".

22 just didn't want to .ort of decide it today

23 without havin," a further look at that i •• ue

2. .evered fro. the other and just ,et the

2S otber one .ovin9. But J have .eriou.
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•• t •••ockery of the whole r.gul.tory .nd

• y thou,ht i. if v. could ,et th.re OD a

1.,.1 i ••u., th.n --

th.t the .tatute .ay. that you cannot have

• -- that a .ingl. co.p.ny c.n't h.v. a COl.

.nd .n S'COA in the •••• t.rritory. The

th••••ffili.te i •• ue ••• id that we're not

90in9 to .110w th••• 100 percent related

affili.te. to circuav.nt the r.quire.ent.

of our .t.tut••nd th. FTA for wh.t the ••

I gu•••

Th.t'. where

And we h.ve on

-- why 'lot

w.ll, I think

W.ll

I •• an, it would

I'. Dot .ure that even

So •••

COIIIl. WALSB:

CBAIRJIlAN WOOD:

CBAIRJIlAN WOOD:

COIlJll. WALSB:

conc.~n••bout it.

COK•• WALIB:

CBAlaKAN WOOD:

I'. ,oin, on that.

co.pani •• h.v. to do.

••• 1e9.l •• tt.r -- I ,ue •• at the out.et

if GTB Southw•• t v.r. requ •• tin, a COA in

th.ir ovn territory, I don't think we could

,rant that ••• 1.,.1 •• tter.

l.,al .ch••••

do it IIOW"

---..,z-

1
"-" 2

3

4

5

6

7

8,
10

11

12

13

14

15

16

17

18

l'
20

21

22

23

24

25

_.'

KENNEDY REPOaTING SEIVICE, INC.
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_.- 1 .tatute al.o .ay. -- and the eCN .tuff waa

2 already there -- the atatute th.n .ay.,

3 • ••• in lieu of a CCN you can get a COA.-

4 And °it' ••y con.idered legal opinion --

S· (laugbter) -- for whatever that'. worth

6 tbat that .ean. that a eeN holder cannot

7 hold a COl. in it. own territory •
.~--.:-

8 And if we follow our rational.

, about affiliate. not being able to do what

10 tbeir airror i.age. can't do, then 1 could

11 very ea.ily .ay tbat this COl. can't be

12 granted in their own territory. And I'a

13 willing to li.ten to wbat people have to

14 .ay about that, but that' ••ort of where 1

lS aa.

IIR. DAVIS: 'Would you l1ke

tbe partie. to file brier. on tbe legal...._.

16

17

18

20

CHAlallAN WOOD:

CHAIR"AN WOOD:

Good.

Yeah.

21 'tbat'. wbat I gu ••·• I'd like -- you •• ntion

In lieu of?

atatute .ay. -in lieu of a CCN.·

22

23

24

tbat -- Wbat va. that again?

COIlIl. WALSH: Ye •• The COl.

It

2S doe.n't .ay in addition to. And it'.

KINNIDY RIPOaTING SIRVICI, INC.



---:-

EXHmITc



04/30/8' 11:14 "'03 ZII ,OIZ "1dI. ATTORNEYS III 0021

STATE OF MICHIGAN

BEFORE 'THE MICHIGAN PUBUC SERVICE COMMISSION.......
In die IDIIW of tile applicatioa of )
GTE COMMUNICAnONS COJUlOltA'DON )
for the isRllII:e of a IiceDse to provide IUd )
n:seII basic local exdumge service in Ameritech )
Micbipqjs aDd GTE North 1DcorpoJaU:djs )
eXC'Jpnaa in die Stare ofMagii' aDd related )
approvals. )

)

Case No. U-1144O

At. die Decem_ 12, 1997 meeting of tbe 'Michipo Public Service Commission iD

PRESENT: Hon. Jolm ·G. Strand, Chairman
Hon. Jolm C. Shea, CommissiODer
HoD. David A. SvaDda, Commissi01lCJ'

OPINlON AND 0RUB

011 June 16, 1997. GTE COIIJ1DlJnicatioDS Corporation fl1c:d an application. pursuant to

the Michigan TelecOlJDllUDicatioDs Act. MCL 484.2101 et seq.; MSA 22.1469(101) et seq.,

for a license to provide basic local exchange service iD the exchanges served by GTE North

Incorporated aDd Amelitech Michipn.l On September 22, 1997. Administrative Law Judge

Daniel E. Nickason. Jr., (AU) presided over a heariDg at which the testimony of witnesses

lGTE Card Services 1Dcorporated. d/b/a GTE LoDgDistaaee. filed tile application aad
subsequeDdy cbaupd its DIJDC to GTE C()IIpD1Joications Corporation. GTE
CommunicatiODS later clarified that it was DOt seekiug • liceDse for exchanges served by
GTE Systems of die South. Tr. 91-92. .
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for GTE CoaumuJir.Itious aDd the Commission Staff (Staff) was bound into the record without

cross-examiDltioD. The record CODSists of 131 pales and 10 exhibits.

Tbe puties filed briefs aDd reply briefs 1Dd, on November 17, 1997, the AU issued a

Pioposal of Decision (PFD) recommendq that the Commission graDl1he application with a

smale modificatioD to tile CODditioDS J1I0p0sed by the Staff. On November 24, -1997. GTE

Conummit:ations alii the Staff filed exceptions. On December 3, 1997, both parties filed
--__ r

replies to exceptioDs.

TIle Midripn TelecomJllWlicatioos Act requires tile Commission to grant a license to

provide basic locaJ excba"P service if it fiDds that:

Ca) ~ applk:aDt possesses sufficieDt teehDical, fmancial, aDd managerial
re50UICeI aud abilitieI to provide basic local exchange service to every person
withiD the geographic area of the ticeDse.

(b) 1be JraDliIII of a license to tbe applicant would not be contrary to the public
iDb:rcst.

MCL 484.2302(1); MSA 22.1469(302)(1).

Tbae is DO dispute IIDODg the parties tbat GTE Communications possesses sufficient

teehnical, fmaq:ja1, IDd managerial resources IDd ab~ to provide basic local exchange

pennittinl GTE Commnuiealions to provide basic locaJ exchaDge service in all Amcriteeh

Micbigan excbanJes is DOt coDtrary to the public interest. .The only dispute is whether it is

comruy to the public iDtereIt at this time to permit GTE Communications to provide basic

local~np service in GTE Nonh's exchanges.

Page 2
U-l1440
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'I'be S1aff m:om""*'S that GTE CcmmwDiCltiODl DOt be permitted to provide basic local

excbanp service in GTE North's excbanps until those exchanges are irreversibly opeD to

compc:tilioD. as shown by (1) GTE North's filing of acceptBble tariffs in compliance with a

fmal, noaappellabJe order establisbhll wbolesale discouDtI aDd prices for unbuDdJed network

CODmnmiQDons of Mic:bipn, Inc, (AT&T) aDd Sprint CommunicatioDS Company, L.P.,
_4__ ~

(SpriDt) DOt subject to 1pPeI1, and (3) compctitoIs actually pm:basin; services pursuant to

those apeemealS. Tr. 113-114.

~ AU rccommaJded tbat the Commission adopt tbc Staff's proposed conditions, except

tbe requirement that GTE North DOt appeal the Commission orders. In his view, there was DO

lawful basis for limitiu& a party's ri&ht to appeaJ a Commission oIder.

In its exceptioas. tbc Staff says that it did not propose to interfere with GTE North's right

to IpPeI1 arty Commission order. Rather, the Staff says, its proposal would require GTE

North to make a busiDess ~ision about wbetber to appeal the Commission's orders or to

satisfy a coDdition tbat would permit its affiliate to provide basic loc:al excbange service.

In its cxceptiODS, GTE CommUDications says that it supports the objective of achieving

competition in 1bc marketplace and apees that the cODditious imposed should be competitively

DeUtta1; i.e., the CODditious must permit GTE Comnumicatiom to enter the market at .the same

time as a COJDIICIitor is able to CDter the market. It asserts that the Staff's proposed conditions,

even as modified by the AU, are morc restrictive than necessary and contrary to law. It

PiOposes tbat it be pamitted to provide basic local excbanae service in GTE North's exchang

es wbeD GTE NOI'Ih's matbts become irreversibly open to competitiOIlIS shown by either

(I) the Commission's issumz of a fllll1 order establishing wholesale discounts and prices for

Page 3
U-11440
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UDbuDdlc:d uetwort clements m:I GTE North's filiDg of acceptable tariffs or (2) the Commis-

sion's approval of ID iDtacouoe:tion qrecment between GTE North and a nouaffIliated. major

c:ompeticor pursumt to wIUch tile competitor bas the ability 10 purchase services.

GTE ConummicatioDs aqua that a requirement tbat it satisfy both couditioDS is not

competitively DeUtrI1 because competitors could be providq service under a wholesale tariff

or ID approved iJIIeIconDec&ion ap-ecmeut, while GTE Ccmmu1mcatioDS could not provide

ICfVic:e becIlJ~ both conditions bad DOt been satisfied. It also argues that a condition

qreeJDeDt is DOt c.ompetitiveJy ueutraI because competition in GTE North's market does not

depend on the identity of die nonaffiliated competitor aDd because AT&T or Sprint could

choose to delay or DDt eat=' tile market at all.

The Commission concludes that GTE Communications' entry into GTE North's service

tcuilory without conditions designed to create competition is cOlUIiUY to the public intc=st and

that portion of die application should be denied unless 1hose CODditiODS are in place. The

Commission furtber ccmcludes it is DOt likcJy that GTE Communications' proposed conditions

GTE North's conduct to date docs DOt give the Commission reason to believe that the

company will pennit competition. at least by nonaffilialcd providers. Tr. 109-113.% Of

greatest irnponance. both AT"T aud Sprint went through the negotiation and arbitration

process to develop iIItercoDDcctio apeemems with GTE North. The Commission issued fmal

orders requiriQ& action by GTE North on December 12, 1996 in Case No. U-1116S for AT&T

:zn.e Staff even questions whether GTE North will permit an affiliate to provide
com.petiDg basic local exdnmge service. If that fear is fouDded, GTE Communicationsj
cba1leDps to tbc Sraffjs COJIfitioDs, and the application itself, are irrelevant.

Page 4
U-ll440



04/30/11 15:18 "103 Z58 108Z "0. ATJ'ORNEYS _ III 008/0

mel Jamwy IS, 1997 in Cue No. tJ-l1206 for Sprim. As of today, GTE North has refused

to comply with tboseorders, aud neither AT&T nor Sprint is able to provide basic local

excJwDae JeI'Vic:e jn GTE Nonh's erchange5. Furthermore, GTE North does not have an

appruved wbo1esa1c auiff.

The Commission agrees with the Staff that GTE North must have filed acceptable tariffs in

comp1iaDce with a Commission order approving a wholesale tariff ami prices for unbundled
4-__ r

DetWOrk elaDI:ms. The Cmnnission also .pees that GTE North must have an approved

iDtercoDnn:tioD agreemcD£, altbough tile Commission does DOt agree that it is necessary to

specify that tile agrIemeu be with AT&T or SpriDt. The development of competition does DOt

require that eirher of those providers complete an iDtcrcoDDeCtion aareement. It is enough that

some DODIffiIiamd c.ompetilUt do so. With lariffs aud an iDtcrcoImcction agreement in place,

the Commissicm CODCludes that competitors will be in a position to compete with GTE North.

Whctber tbey choose to do ~ at that time will be their business decisions and not a product of

GTE North's refusal to pemrit competition in its excbaDges. The Commission is therefore not

persuadec1 that it is JJeC'CSSaIy to add the coDdition that competing providers actually be

providing service UDder tbose tariffs or apeemems.

On the other baDd, a CODdition regardiQg appeals is necessary to prevent GTE North from

def'catiDI the competition that is a necessary condition to GTE CommUDicauODS' entry into the

basic local excbaDF market. It is not necessary to prevent GTE North from appea1iDg. It is

only ncnssary to preveDl GTE North ID1 GTE CommunicatiODS from circ:umventma the

t'CQUiJemeDt that competition become imversible before GTE Communicatioas may provide

basic local ex&:baDJe service in GTE Nonh's excbauges. GTE North is free to appeal any

order approviDg a tariff or iDretconDection agreement. If it appeals those orders, GTE

Page S
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Communicatioas can eamr GTE North's markds wbeD the appeals have run their course, if

tbe:re is Sbll a CommissioJl.approved UIriff m1 iDterc:mmection aJI=lDem.

The deYelopment of competition wiD be cbilled if GTE Communications can enter the

basic local adJaftp market iD GTE North's excban:es while its affIliate cbaUeuges the tariffs

or illleJCODDICtion apeemears UDder which others seek to enter the market. Cousequently, the

Commission finds dlat it is CODIrI1'Y to tile public imcrest to permit GTE Communications to
..-.

euter GTE North's service territmy while GTE North is seeking to ovenum tbe Commission

orders under wbich competitors, other thin GTE COJDIDUJlications, are authorized to provide

competitive 1eIVice. Delaying GTE Comrnunicatioas' eutry into GTE North's exchanges until

others 1M free to enter those martell without the cloud of pending appeals will maximize the

Jikclibood tbat competitiou in GTE North's service territory exists aDd is imversible.

GTE Communications argues tbat the Commission's approval of a license for Ameritech

CODJDllJnic:atioDs,lDc. (ACI), an Ameritech Michigan affiliate. to provide basic local exchange

service in Ameriteeh Micbiaan's aDd GTE North's excbaoges supports the issnauce of a

liceDse in this cue. It points out that both Ameriteeh Michigan IDd GTE North~ prohibited

from bundliDg local excbaDge service with long distance service except through a separate

aftlJiate. GTE Commumc.tioDS argues that. like ACI, it will be severely disadvantaged in the

marketplace if it cannot offer onc·stop sbopping in GTE North·s exchanges when orher

providers can do so. GTE Communications acknowledges that AC's license will become

effective in Ameriteeb Mjehigan's exchanges when the Federal Communications Commission

(FCC) audIoriza it to provide .region inrerLATA service uDder Section 271 of the fedenal

TeleCOJlDouDicltioD& Act of 1996 (the FI'A). 47 USC 271. It points out tbat section 271 does

not apply to it. IUd Il'JUCI tbat the Commission C8DIlOt lawfully impose restrictiODS tbat are

Pap 6
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paatcmed after • sratolD!)' provision that does not apply to it. Further, it uJUeS that it is

UDIawfu1IDd uun:asouable to tie its Iiceme to !be conduct of an affiliate tbat it cannot control.

Tbe Commissioll·s acticm witb regard to ACI suppoiU the decision in this order because

tbe conditions imposed ill boll cases are dcsiped to permit the affiliate of the incumbent to

offer bundled services when tile iDcumbalt'& exchanges are open to competition. For both

companjcs, the Micbipn TeJccommUDicatioDS Act requires the Commission to consider bow
.·__ r

the grant of a licalse will affect tile public iurerest. CoGtnry to GTE Communications'

arpmeDt. tbere is DO 1epI DqUiremeDt that the Commission ipore how the applicant is likely

to interact wi~ an afI'Walc or how that iDtaaction will affect the public interest. In particular.

the Commission Deed DOt pICtcDd tbat GTE North aDd GTE Communications will act without

reprd to how dleir sepande actions affect tile interests of the corporate entity with which they

are both aftWated.

IfGTE North is serious about permittiD& competition, as the Michigan Telecommunica

tions Act IDd tbcFrA~. tbe ecmditions imposed by this order are DOt impediments to

GTE Commuuications' efforts to provide oue·stop shopping. GTE Communications (and other

pOtential competitors) cumot provide basic local exchange service in GTE North's excbaDges

without iDII:rcoImeclion agreements or approved tariffs for wholesale or unbundled network

elemeDts. If GTE North does wbat it must to permit its affiliate to provide service, it will also

have dODe much to satisfy the conditions set forth in this order. It is DOt umeasomble to

require it to do the hlllDee, which will permit competition to exist. as envisioned by both the

Michigan TeJecommuDicatioD Act mel the PTA.

GTE CommuDicatioDs argues tbat Section 253 of the PTA probibits the Commission from

i.mposiuc these coDditioas. Section 253(8) provides: -No State or local statute or regulation,

Page 7
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-
or odx:r S1atc or local IeplIaplilaneDt. may prohibit or have the effect of prohibitiDg the

ability of any entity to provide any interstate or intrastate telecommunications service...

47 USC 253(a). The Commission does DOt dispute that it should DOt impose conditions tbat

would iDapedc: the dcve10pmcut of competition in the basic local exchaDge market. In this

cue, in Ii'" of GTE North's put ccmduct. it is likely that immediately pennittiDg GTE

Cox""'anicatioDs to provide basic Ioca1 exchange service in GTE North's excqes will
--__ r

emure tbat competition does DOt develop in those excbaDFS. Consequently, UDder state law.

the Comm-on must i"'lota coaditioDs designed to promote competition and, UDder federal

law IDd policy as c:mbodied in the PTA aDd the FCC's actions. may do so. GTE Communica-

tions seems to be propolJJv1ing tile absurd position that a state may not impose my require-

mcnts on a poteDtial provider, iD:lodine the requirement that it obtain a liCCDSe. It is entirely

consistent with the iDIeraction of Slate aDd fedcraJ law for the Commission to impose the

cODdiuons in this Older. Even the FTA n:cognizes the oeed for states to main authority Mto

impose, on a competitively ueutra1 basis ... requirements uec::essary to •.. protect the public

safety IDd 'Wdfare. ensure the CODtimled quality of telecommunicatioDS services. and safeguard

the rigbu of CODSUIDeIS." 47 USC 2S3(b).

lbe AU also adopted the Staff recommendation that GTE COmmunicatiODS be required to

file lcgible maps showing tbc exchaDJCS within which it would offer service.

In its exceptious. GTE Commuuications argues that there is no currently cffective rule that

dictates tbeCODdition or quality of the maps sbowioa its service tenitory. It says that it will

be usina the pre-existing adPnge bouDdaries of Ameritech Michigan aDd GTE North. which

already have maps OD file that are aca:ssible to the public, and the Commission should not

require it to fJ1c duplicate maps. It SUUest5 that it, aud other competitive local exchange

Pap: 8
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providers. It also SUges1S that the cost of preparina maps is a sipificant barrier to those

-r= Commiui9D rcjeas GTE CommuDicatioDs· position. As competition develops, it is

libly that all providers will DOt use the same exchange boundaries and that incumbem

providers may seek to aItcr boundaries or withdraw from certain exchanges. It is therefore

~rrequire • provider to' file its own maps sbowiua clearly the areas that it proposes

to serve.'

Tbe COJDDIissicm FINDS that:

a. Jurisdictiou is pursumt to 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101

et seq.; MSA Z2.1469{lOl) et seq.; 1969 PA 306, U amcuded, MeL 24.201 et seq.;

MSA 3.S6O(IOl) et seq.; aDd die CommissioD's Ru1cs of Practice and Procedure, as ameuded,

1992 MCS. R 460.17101 et seq.

b. GTE CommuDic:alious possesses sufficieDt teebDic:al, finaucial, and managerial

resources and abilities to provide basic local exchange service to every person within the

pographic area of the liceDse.

c. Granting GTE Communications .liceDse to provide basic local exchange service in the

requested area, subject to the conditions set forth above, will not be contraIy to the Public

THEREFORE. IT IS ORDERED that:

'It is absurd for a provider with GTE CommUDicatiousj resources to assert tbat the cost
of filiD& legible maps is. sipifir.am barrier to entry.

Page 9
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A. GTE COUIJDUDieatiOlll CorporatioD is pauu:d a license to provide basic local exchange

service in Amedleeh Miebigan'$ excbanps.

B. GTE CommuDicaIioDs Cmporation is JI'lDted a license to provide basic local exchaDie

-service in GTE· North Incorporated's exchanges wben it has IBtisflCd the conditious set forth in

Ibis order.

C. GTE ComunmieatioDs Corporation sbaJl provide basic local exchange service in

accordmz.-ith tbe repIatory reqWJemc:ats specified in !be Michigan Telecommunications

Act, MCL 484.2101 et seq.; MSA 22.1469(101) et seq.

D. Before COlldilcucq basic local exchange service. GTE Communications Corporation

sbaD submit its tariff n:fIectiDg the services that it will offer and legible maps identifying the

excbmps in which it will offer 1IeI'Vke.

Tbe Commission IacM:S jurisdiction aDd may issue further orders as necessary.

Any party desiriDg to appeal this order must do so in the appropriate court within 30 days

after iSSlllJEe aDd DOticc of this order9 pursuant to MCL 462.26; MSA 22.45.

MlOUGAN PUBUC SERVICE COMMJS.
SION

(SEAL)

-
By its action of December 12, 1997

Paae 10
U-l1440

lSI John p. Strand

Isllohn c. Shea

Commissioner. concurring in part and
clis5a1tiDg in part in a separate opinion.
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C. GTE COJDII!U!Iic:atioDs CoJporation shaD provide basic local exclIanp service in

8CCOrcbmce with the replatory requirements specified in the Michigan TelecommUIlications

Act. MCL 484.2101 et seq.; MSA 22.1469(101) et seq.

D. ~ commeuciDg basic local exdJanp service, GTE COnununicatiODS Corporation

shall submit Us tariff' ref'Ift:tinB the services that it will offer aDd legible maps identifyiDg the

excbIJIps in which it will offer service.
--_z-

The Commission reserves jurisdictioD and may issue further orders as DCCCssary.

Any party desiriDa to appeal this order must do so in the appropriate court within 30

days after issulJ'Ce aDd notice of this order, pursuant to MeL 462.26; MSA 22.45.

M1CU-
GAN PUBUC SERVICE COMMlSSION

_By its action of December 12, 1997.

Pap 12
U-11440

Commissiouer, concurring in pan and
dissentiDg in part in a separate opinion.

Commissioner
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ID die IDItlCr of.. application of )
GU COMMVNICADONS CORPOllAllON )
for the issn.D:'J! of a Iic:eme to provide IDd )
IeSe1l baic local exd'InIC service in Ameritech )
Micbipqj. aad GTE North Incorporatedjs )
excbnps ill tbe S1ate of MirJripn IDd related )
appovaIs. . )

)

·-_r

SVC"FP'!' MiDJ!e:

Case No. U-l1440

•Adopt and issue order dated December 12. 1997 granting GTE Com
limnicaticms Corporation a liceDse to provide basic local exchange
service. u set forth in the order. •
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBUC SERVICE COMMISSION

•••••

In tile IIIId1CI' of tbe applicalion of )
GTE COMMlJNICADONS COItPOKATlON)
for tile issualft of 8 lieeDse to provide BDd)Case No. U-11440
resell basic local excbaDp service in Ameritech)
MidUpn'.amI GTE North 1DcorpoIatc:d's)
excba~i9. the Stale of Micbipn aDd related)
approvals. )

)

OPJNIQN Of COMMISSIONEB.lOHN C. SHEA
CONCUJUUNG IN PAiT ANP mssENDNG IN pARI

(Submitted on December 12. lW7 concerning order issued on same date.)

The pant or denial of 8 liceDse for basic local exchange service is governed by Article 3

of the Miciripn Te1ecommuDicatioDs Act, 1991 PA 179, u amended by 1995 PA 216. MCL

484.2101 et B5l= MSA 22.1469(101) ~g. (the "Act-). and specifically. Section 302(1) of

the Act. That IeCUou requires tbIt Commission·to approve an application for a liceDse if the

Commission fiDds the following:

<a) !be applicant possesses suffJCient tccbnica1. fipancial. and managerial
resources and abilities to provide basic local exchange service to every person
witbiD the geographical area of the license.

(b) Tbe graming of a liccme to the applicant would not be contrary to the
public ialeaest.

MCL 484.2302(1); MSA 22.1469(302Xl).

In the ICCCJIIIPIIIYiD order. the majority concludes that the applicant in the proceedilll.

GTE COIIIIDUIIicaIioDS COIpORtion. satisfies tbc requirements of subsection (a). DIZ!I.
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04/30/11 15:%1 "'03 %58 .012 WH. A1TORNEYS 1lI018/0:

Baled OD die reeonI in this matter, I join die majority in coDCluding that the applicant has

satisfied tbI: requilemems of subsection (a). sg.

I am troubJecl. however. by dlc: majority's fluid understanding of ·public interest." In

Case No. U-IIOS3, the Commission (iDcludiDg the undc.rsiped) rishtly cletenniDed that the

provisioDs of Section 101(2) of the Act conraiued the benchmark for deteJminina the effect

on tile public iJUeIest of the pam or deDiaJ of a liceuse. ~. August 28. 1996 order in Case

No. u-iwsfat 20-21. No mentiOn is made of Sedion 101(2) in the accompanying order.

lDstead the accompanyiug order laches for authority in some unnamed -state law· aud

-federal law. .. Put simply. there is DO law that would justify the imposition of conditions

on tile lic:euse tbat is subject to this proceeding. •

Baled on _ foregoing, I would grant a license without conditions.

John C.' Shea. Commissioner

*1 view the~ for legible maps differenlly: the location of the geopaphic area
of the liceDse CIDIIOt be kDown without legible maps. Therefore legible maps are
required. It is absurd to claim otherwise..

Page 15
U-l1440


